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A GOVERNMENT OF LAWS AND NOT OF MEN 


By ARMSTEAD BROWN 


Some months ago my stimulating (not stimulated) friend, Hon. Robert H. Anderson, 
prominent lawyer of Miami, dropped in to see me, and in the course of a conversation 
about things in general and nothing in particular, I happened to refer to the familiar 
_phrase which is made the subject of this article. Immediately “Bob” said, “Judge, I 
wonder where that expression originated?” My reply was that I did not know, but 
that the first time I ever ran across it in any public document was in the first constitution 
ot the State of Massachusetts, which discovery I had made when I was a very young 
lawyer, but I felt sure that the thought or principle there stated had a more ancient 
origin. 

My curiosity was aroused, and, later on, to see whether my memory was correct, 
I had a volume containing the first constitution of Massachusetts sent down to my 
otfice from our Supreme Court library, and was very much pleased to find that my 
memory had not played any trick upon me. The first constitution of Massachusetts 
was adopted in 1780, seven years before our National Constitution was drafted. Section 


30 of the Declaration of Rights, which Declaration immediately follows the preamble 
in the constitution referred to, reads as follows: 


“XXX. In the government of this commonwealth, the legislative de- 
partment shall never exercise the executive and judicial powers, or 
either of them: the executive shall never exercise the legislative and 
judicial powers, or either of them: the judicial shall never exercise 
the legislative and executive powers, or either of them: to the end it 
may be a government of laws and not of men.” 


The reader will observe that the quoted section is in substance the same as Article 
II of our Florida Constitution of 1885, with the exception that the thought provoking 
words: “to the end it may be a government of laws and not of men,” were omitted 
by the drafters of our constitution, who doubtless thought that the strict provisions 
for the separation of powers contained in our Article II would guarantee “a government 
of laws and not of men,” thus making the use of such additional language superfluous. 
However, I wish they had added this grand phrase. Be that as it may, the doctrine 
of “the separation of powers” is firmly linked in our minds with the high ideal of “a 
government of laws and not of men,” which ideal when attained, is, as Dean Harry 
R. Trusler recently wrote me, “the result of the separation of powers,” at least so 


long as such separation is given full force and effect in the actual operations of 
government. 


Article II of our Florida Constitution of 1885 finds its counterpart, in substance, 
in the second Articles of our Constitutions of 1838, 1861 and 1865, and in Article III 
of our Constitution of 1868. 


Indeed, a cursory examination made sometime ago of the early Constitutions of 
each of the original thirteen states left me under the impression that each of them 
had some provision for the separation of the powers of State government into the 
three familiar grand divisions, quite similar to our own, but only the Constitution of 
Massachusetts added the words which form the subject of this brief introduction to 
the study of a great subject. 


A few days after my conversation with Mr. Anderson, I recalled that Chief Justice 
Marshall had used this phrase in his memorable opinion in the case of Marbury v. 
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Madison; so I looked up this case, which was handed down early in 1803, and found that 
the opinion contains this language: “The government of the United States has been 
emphatically termed a government of laws and not of men.” (Quoted and followed in 
State ex rel. Fleming, Gov. v. Crawford, 28 Fla. 441, 10 So. 118, 14 L. R. A. 253.) 


-.. Shortly thereafter, I wrote to a friend who is connected with the Congressional 
Library, and told him that I was satisfied the phrase, which I had first found in the 
Constitution of Massachusetts, had an earlier origin, and that I suspected it might 
have originated with Montesquieu, because I knew that Montesquieu’s writings were 
quite familiar to our statesmen of the years before and after the American Revolution, 
and to please let me know where it originated. He was too busy to answer my letter 
at the time. Meanwhile I had a visit from my genial and erudite friend, Carl A. 
Hiaasen, prominent lawyer of Fort Lauderdale, and told him of my conversation with 
“Bob” Anderson, and what little I knew, and the immensity of my ignorance of the 
subject, but my determination to investigate it further when opportunity offered. 
Mr. Hiaasen said he had made some notes some years back relating to this matter, 
and would hunt them up and that if he could find them he would write me. And he did. 
When I finally heard from my friend in the Congressional Library, I found that Mr. 
Hiaasen’s letter more than covered all that he had to say, except that my Washington 
friend added that Harrington, in using the phrase in question in his “Oceana,” “seems 
to have borrowed from Livy and from Aristotle’s Politics, Weldon’s translation, 1905, 
Book III, pages 15-16.” 


Under date of March 11, 1943, Mr. Hiaasen wrote me as follows: 


“Since returning from the Capital, I looked up my old work notes to see 
‘if I had any data on the subject we discussed—the origin of the expression, 
‘A government of laws and not of men.’ 


“When C. J. Marshall used this expression in Marbury vs. Madison, he 
undoubtedly lifted it from the Massachusetts Constitution of 1780. I have 
some references in my notes that the expression was also used in the Debates 
on the Adoption of the Federal Constitution at the state conventions of both 
Massachusetts and Virginia. In my own personal library I have Ellict’s 
Debates, and at the earliest opportunity I intend to run through the same 
and see if I can locate it. The exact language was used in James Harrington’s 
(also spelled Harington) “Oceana,” published around 1656. The exact expression 
was used by him several times. He also used the expression “An empire of 
laws and not of men.” In my notes I find page references to a London edition 
of this volume published in 1747, pages 37, 45, 49, 240, 257, 363 and 369. 
Harrington’s Oceana was an exposition of what he conceived to be an ideal 
constitution. It was written during the time that the “Divine right of Kings” 

theory was accepted as gospel, and he suffered tremendous abuse for his 
‘eourageous attack on the prevailing notion of government. * * * It might 
- be well here to recall that one of Harrington’s chief principles was that of 
regular rotation in the office of the executive, and to carry out this principle 
he organized a club which became known as the “Rota Club,” the name of 
- eourse coming from rotation. About five years before the publication of the 
-Qeeana, another English political writer by the name of Thomas Hobbes 
published his treatise on government, entitled “The Liviathan.” His thesis 
is suggested by the title—a strong absolute monarchy, but the main burden of 
his book is a devastating attack on the theory that a ruler derives his power 
’ to govern from God. Hobbes was a little over twenty years older than Har- 
rington, and his writings influenced Harrington a great deal. Although Hobbes 
favored the strong monarchy, he did not champion government by executive 
‘ edict. He too espoused the cause of government by laws, but did not use the 
exact expression. Hobbes’ book nearly cost him his head, and he had to flee 
- the country, but it did pave the way for Harrington’s Oceana. Parenthetically 
- speaking, it is interesting for us to observe that Harrington’s teacher who. 
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really molded his thoughts was a man whose name was Chillingworth (spelled 
exactly like our own Judge Chillingworth of West Palm Beach). It has been 
said that Harrington, as well as Hobbes, drew heavily from the writings of the 
Great Greek Trio: Socrates, Plato and Aristotle. The exact thought, although 
not the exact language, is found in Aristotle’s “Politics.” If you can get 
Welldon’s translation published in 1905, you will find that this thought ‘is 
expressed almost in the same language in Book III, pages 15 and 16. 


“In speaking of the Great Greek Trio, it is most interesting to observe 
that Socrates was exactly forty-two years older than Plato, and Plato was 
exactly forty-two years older than Aristotle, and that Socrates was the teacher 
and guide of Plato and molded his thoughts, and Plato oceupied the same 
position with Aristotle. Although the exact language is not found in either 
Plato’s Dialogues or Republic, the thought is there in no unmistakable form.” 


A few days later, under date of March 22, 1943, I received another interesting 


valuable letter from my friend Hiaasen, which reads in part as follows: 


“Since writing you on the 11th concerning the origin of ‘A government 
of laws and not of men,’ wherein I indicated my recollection that the expression 
had been used in the ratifying conventions of the Federal Constitution by both 
Massachusetts and Virginia, I proceeded to examine Elliot’s Debates on both of 
these state cenventions. I find that the expression was used in both of these 
conventions. I also find that Governor Edmund Randolph of Virginia at -the 
Virginia convention traced the immediate source of this expression to the 
writings of the French jurist and philosopher, Montesquieu. To save you the 


and 


trouble of going to Elliot’s Debates, I quote the few sentences of Volume 3, eae, 


page 84, which report the speech of Governor Randolph: 


‘Let us consider the definition of a republican government, as laid 
down by a man who is highly esteemed. Montesquieu, so celebrated 
among politicians, says, that “a republican government is that in which 
the body, or only a part, of the people is possessed of the supreme 
power; a monarchical, that in which a single person governs by fixed 
and established laws; a despotic government, that in which a single 

. person, without law and without rule, directs every thing by his own 
will and ecaprice.” This author has not distinguished a republican gov- 
ernment from a monarchy by the extent of its boundaries, but by the’ 
nature of its principles. He, in another place, contradistinguishes it 
as a government of law Ss, in opposition to others which he denominates 
a government of men.’ 


‘The empire or government of laws, according to that phrase, is’ 
that in which the laws are made with the free-will of the people; hence, 
then, if laws be made by the assent of the people, the government may 
be deemed free.’ 


“Governor Randolph does not give the exact text, but I am sure that he 
must have referred to the book: ‘Esprit des lois,’ translated in the English 
‘On the Spirit of Laws,’ which was published in 1748, about thirty-two years 
before the Massachusetts Constitution of 1780. Montesquieu is famous - for 
a great number of writings, but this book is the only one which bears on the 


subject of government. It is a comparative study of three types of govern- __. 


ment—republic, monarchy and despotism. He was born in 1689, and died in 
1755. Before he wrote this book he spent two years in England studying the 
British form of government and became greatly impressed with it. It is un- 
doubtedly true that he came under the spell of the writings of John Locke, 
the great English philosopher who published his monumental ‘Two Treatises 
of Government’ in 1690, about the time of the birth of Montesquieu.. The 
writing of Montesquieu, ‘On the Spirit of Laws,’ was more popular in the 
American colonies than in France, and the biographies of most of the colonial 
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leaders, such as Jefferson, Madison, the Adamses, Hamilton and Marshall, all 
indicate that the writings of Locke and Montesquieu were almost considered 
as Bibles with them. In fact recent biographies of Jefferson indicate that he 
conceded that the Declaration of Independence contained no original idea with 
him—that all the ideas of government expressed therein had been recently 
stated by Montesquieu and Locke. 


“Reverting again to the Virginia ratifying convention, it is stated by many 
authorities that the report of this convention constituted perhaps the most 
-remarkable treatise on principles of government in the history of our country. 
The men attending this convention were giants. I am absolutely amazed at 
their learning and power of expression. One of the members attending was 
John Marshall, then only a very young man. When Governor Randolph made 
the speech wherein he used the above quoted excerpt, John Marshall was present 
and heard him. It is not wonder then that Chief Justice Marshall, in Marbury 
vs. Madison, used this expression. A few days after Governor Randolph had 
used the above expression, John Marshall made his first great public speech 
on principles of government. It is reported in Elliot’s Debates, Vol. 3, pages 
222 to 236. There are many sentences in this speech which Marshall later used, 
word for word, in his great decisions on constitutional questions. One of the 
features which makes the Virginia Debates so remarkable is the fact that this 
convention was the first time in the history of civilization that the proceedings 
of any public body were reported in shorthand. Hence, the speeches are full 
and reported as delivered.” 


Mr. Hiaasen also called my attention to an opinion by Justice Gaynor in Hertz v. 
McDermott, 90 N.Y.S. 803, in which the following language occurs: 


“It was to guard against the recurrence of arbitrary power, and to the 
end that our government should forever be one of laws and not of men, i.e., a 
free government and not a despotism or government of arbitrary power, that 
it was divided into the three branches, legislative, executive and judicial, each 
with distinct and exclusive functions, as is expressed in all of our fundamental 
instruments of government in this country, but nowhere in such clear and 
felicitous language as in that clause of the Massachusetts bill of rights, which 
Rufus Choate said could not be read without a ‘thrill of sublimity. (Italics 
supplied. ) 


Incidentally we might also quote here a fine paragraph from that same first 
constitution of Massachusetts, which I remember quoting in some speech or charge to 
the grand jury which I made in Alabama some thirty-five years ago, and which has 
some bearing on our subject. It is a part of the preamble and reads as follows: 


“The body politic is formed by a voluntary association of individuals: it | 
is a social compact, by which the whole people covenants with each citizen, | 
and each citizen with the whole people, that all shall be governed by certain : 
laws for the common good. It is the duty of the people, therefore, in framing i 
a constitution of government, to provide for an equitable mode of making laws, / 
as well as for an impartial interpretation and a faithful execution of them; i 
that every man may, at all times, find his security in them.” 


Likewise, there is one among the many notable paragraphs in the bill of rights in 
the first constitution of the State of Virginia, adopted on June 29, 1776, by a convention 
held in Williamsburg just a few days before our Declaration of Independence was 
adopted, which might be considered in connection with the fundamental principle which 
forms our topic here. It reads: 


See. 15. That no free government, or the blessings of liberty, can be 
preserved to any people, but by a firm adherence to justice, moderation, 
temperance, frugality, and virtue, and by frequent recurrence to funda- 


| 
; } 
4 
| 
/ 


FLORIDA LAW JOURNAL 183 


Not being able to find Montesquieu’s “Spirit of Laws” in our Court library, and 
not knowing until a few days ago that my friend and colleague, Justice Sebring, had 
a copy of this famous book in his office, I recently wrote Dean Harry R. Trusler, 
of our College of Law at Gainesville, telling him of the investigation I was trying to 
make, and asking him to lend me the book referred to for awhile—if it was in the 
library over there. That very accommodating and distinguished gentleman not only 
sent me the book, but also bound volume 2 of the University of Chicago Law Review 
containing the best article on “The Classical American Doctrine of The Separation of 
Powers,” which I have ever had the pleasure to read. It was written by “Visiting 
Associate Professor of Law,” Malcolm P. Sharp. I wish I had had time to get Dean 
Trusler’s consent to reproduce here his letter to me in full, but Editor Tribble wants 
this article quickly, so as to get it in the July issue. However, I am going to take 
the liberty of quoting from Dean Trusler’s letter one characteristically incisive sentence: 
“The separation of powers is a means to an end—‘a government of laws and not of men.’” 
Dean Trusler also stated that in the April, 1943, issue of the Tulane Law Review, 
Professor Forrester alludes to “the Greek philosopher’s description of the ancient Greek 


state—‘This is a government of laws and not of men,’” but that “he did not name 
the philosopher.” 


I wish that I might here quote several passages from John Locke and from Baron 
Montesquieu’s great book, but this article is already too long. I must however quote 
one passage from Montesquieu, as follows: 


“When the legislative and executive powers are united in the same person, 
or in the same body of magistrates, there can be no liberty; because appre- 
hensions may arise, lest the same monarch or senate should enact tyrannical 
laws, to execute them in a tyrannical manner. 


“Again, there is no liberty, if the judiciary power be not separated from 
the legislative and executive. Were it joined with the legislative, the life and 
liberty of the subject would be exposed to arbitrary control; for the judge 
would be then the legislator. Were it joined to the executive power, the judge 
might behave with violence and oppression. 


“There would be an end of everything, were the same man or the same 
body, whether of the nobles or of the people, to exercise those three powers, 


that of enacting laws, that of executing the public resolutions, and of trying 
the causes of individuals.” 


Perhaps some one better prepared than I am, and with a bit more time to devote 
to it, will pursue the subject further, as I have not yet been able to accurately answer 
Mr. Anderson’s question, but I believe that it can be found in Plato’s “Republic” or 
Aristotle’s “Politics,” which I have not had time to examine. If no one else does 
answer it, I may at some time in the future make another effort, and also write an 
article on the separation of powers. My purpose in writing this rather rambling article 


is to provoke some thought and inquiry, and perhaps discussion, of this always important’ 
subject. 


Indeed—as you have already noted—this writer deserves very little credit for 
the article. “Bob” Anderson’s remark suggested it, and Carl Hiaasen and Dean Trusler 
have written the best part of it for me. I am deeply indebted to them. 


You might think it out of place to write on such a subject when we are engaged 
in the greatest and most momentous war in the history of the world, and when the 
largely undefined war powers of the Congress and the President under the Constitution 
are being exercised more fully and powerfully than ever before—to the end that the 
cause of this Nation and its Allies shall triumph over the tyrannical governments and 
armed forces of our enemies, and that “government of the people, by the people and 
for the people,”—which necessarily implies “a government of laws and not of men,— 
“shall not perish from the earth.” So I think it appropriate that in these trying hours 
our hearts and minds should be lifted up and given a calm and steadfast courage by 
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contemplating what this beloved country of ours stands for—the great fundamental 
principles of government upon which it was founded, upon which it has grown great 
and strong, upon which it stands today, and upon which, by the help of God, we will 
continue to stand in the future. For, as stated in Virginia’s constitution, “a frequent 


recurrence to fundamental principles” is essential to the maintenance of “liberty” and 
“free government.” 


In closing this paper, I wish to answer in advance one criticism that might be made 
of the wording of my subject. If considered apart from the separation of powers, 
and taken literally, it might be said that there cannot be a government of laws and 
not of men because the laws must be made by men, interpreted by men and executed 
by men, which is true, but not necessarily by the same men. This reminds me of the 
saying of some brilliant Frenchman that “All generalizations are false, including this 
one.” But, as herein above stated, this phrase is always coupled with the thought of 
such a separation of the powers of government as to make the high ideal which it 


embodies a practical possibility. 


As Dean Trusler so aptly expresses it, “The separation 


of powers is a means to an end—‘A government of laws and not of men.’” 


And I think we can all agree with that eminent lawyer, Rufus Choate, that, when 
coupled with a proper provision for the separation of powers, these seven words, which 
form the subject of this paper, cannot be read “without a thrill of sublimity.” 


REPORT ON STATUTE REVISION AND | 
ANNOTATIONS TO FLORIDA STATUTES 1941 


By J. TOM WATSON, Attorney General 


The 1943 Regular Session of the Legis- 
lature enacted two bills relating to Statute 
Revision, i.e., Senate Bill No. 651 (Chapter 
22012, Acts of 1943) creating a permanent 
Statutory Revision Department under the 
supervision and control of the Attorney 
General and House Bill No. 753 (Chapter 
22000, Acts of 1943) reenacting and re- 
adopting Florida Statutes 1941. 

Senate Bill No. 651 also approved and 
authorized the printing of the annotations 
to be included in Volume II of Florida 
Statutes 1941, authorized the printing of 
a 1943 snpplement to Florida Statutes 
1941 and authorized the printing of Vol- 
ume III, Florida Statutes 1941, and the 
continuation of each through supplemen- 
tary editions. 

We have advertised for bids for printing 
Volume II and the contract for this work 
will be let within the next few days to a 
state printer and we expect to have this 
book complete and in the hands of the 
Secretary of State, who will handle the 
sale and distribution thereof, by not later 
than September 1, 1943. We can not at 
this time determine the price of Volume 
II, however, we expect to be able to fix 


the price of this book at a very moderate 
and reasonable figure. Volume II will 
consist of approximately 1400 pages of 
annotations, history and revision notes and 
tables. The annotations contain all decis- 
ions of the Supreme Court of Florida con- 
struing Florida Statutes, Court Rules, 
Florida Constitution and the U. S. Con- 
stitution and also all Federal Cases con- 
struing Florida Statutes and the Florida 
Constitution. The editorial work on the 
annotations was prepared by the Michie 
Company, Law Book Publishers of Char- 
lottesville, Virginia, and the printing and 
binding of Volume II will be done in the 
State of Florida. We have examined and 
compared this editorial work with simi- 
lar publications and we sincerely believe 
it to be the best set of Florida annotations 
ever compiled. 

Volume III will contain Judge Thomp- 
son’s compilation of British Statutes now 
in effect as the law of this state, Judge 
Whitfield’s Political and Legal History of 
Florida, and a complete index of all local 
and special laws. Judge Thompson’s com- 
pilation of British Statutes was compiled 
pursuant to an act of the 1845 Session 
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of the Legislature and has since reposed 
in the library of the Supreme Court of 
Florida. This work has been brought down 
to date and annotated with Florida cases 
by Honorable Guy W. Botts of the Jack- 
sonville Bar. It is an excellent piece of 
work and its publication in Volume III 
will for the first time make it available 
to the bench and bar of Florida. Judge 
Whitfield’s Political and Legal History of 
Florida is being revised and brought down 
to date by him and in addition to its legal 
value, will be of historical value as a 
political history of our state that should 
be preserved for posterity. The index of 
local and special aets contained in this 
volume is an index of all loeal and special 
laws enacted in Florida, and will be made 
available for the first time, as such a work 
has never been heretofore compiled or 
published and we think that it will be of 
considerable value to our bench and bar. 
We anticipate that Volume III will be 
completed and printed within the next 
few months. The sale and distribution of 
this volume will also be handled by the 
Secretary of State and its price will be 
fixed at the time the book is printed, not 
to exceed cost plus 10% for 
charges. 

We are now working on the 1943 supple- 
ment and making every effort to complete 
this work at the earliest possible date and 
expect it to be completed, printed and 
offered for sale around October 1, 1943. 
This supplement will contain all of the 
1943 general acts of the same classification 
as now contained in Volume I of Florida 
Statutes 1941. The supplement will be in 
the same style and form as Volume I and 
will use the same decimal system of num- 


handling 


bering, tegether with a complete index 
and everything that is necessary to com- 
pletely coordinate it with Volume I. The 
price of this supplement will be fixed when 
the work is completed and will be cost 
plus 10% for handling. 

House Bill 753 (Chapter 22000, Acts of 
1943) reenacts and readopts Volume I of 
Florida Statutes 1941 and the effect of 
this act is to make’ the 1941 Acts of the 
L:gislature contained in Volume I, the law 
of this state rather than prima facie the 
law and to correct certain errors embraced 
in Vo'ume I. This same program will be 
followed with the general acts of each 
recurring legislative session. 

The legislature has now put the Statute 
Revision Department on a permanent basis 
under the office of the Attorney General 
and made it possible for us to continue 
this work in the future under a systematic 
pregram, which will effect a saving of thou- 
sands of dollars to the lawyers of this state 
in the purchase of Florida Statutes and 
their annotations and keep them supplied 
currently with our statutory law, state 
rules of practice and court decisions. The 
annotations and tables contained in Vol- 
ume II will be kept up to date in the 
future by supplements, which will be furn- 
ished at a cost plus 10% price. The local 
act index contained in Volume III will 
he kept up to date by a pocket part sup- 
plement for the present. Volume I will 
be continued and kept up to date either 
by cumulative supplement or by a republi- 
cation of this volume to contain all sub- 
sequent laws following each session of the 
legislature, depending upon the wishes of 
the legislature in directing us in this mat- 
ter. 


IS RECORDING CONCLUSIVE OF PRIORITY 
IN FLORIDA? 


By SEYMOUR SIMON 
Senior in the School of Law, University of Miami 


There is a popular belief in the concept that if you have your title recorded you 
must prevail over anyone who has not yet had his interest in the property placed on 
record. The adherents of this principle also approvingly adopt the corollary that if 
you do not have your title recorded you lose any claim to priority. It is submitted 
that, while these doctrines may be properly workable in routine situations, neither 


the tenet nor its adjunct is a completely accurate interpretation of the recording laws 
of Florida. 


186 FLORIDA LAW JOURNAL 


It is not the aim of the writer to discuss every ramification of recording that has 
been enunciated by the Florida Supreme Court. Decisions that hold deeds between 
grantor and grantee as valid though unrecorded,’ those that exeuse lack of recording 
because of notice,2 those that determine whether there was notice? and those that 
decide the rights of parties without actual or constructive notice+ are some of the 


important ones that will not be taken up. Many others will also be omitted. Nor - 


will the Florida Recording Statute? be exhaustively examined. What will be dealt 
with are the cases that refute the popularly accepted doctrine referred to in the opening 
sentence. It is the purpose of the author to show that recording is not always conclusive 
of priority. 


The registry statute does not operate to convey title or to create a lien upon 
property. Recitals in recorded deeds from X to Y where neither the record owner 
nor his judgment creditor is a party will not bind the latter in the absence of actual 
notice.?. The recitals in the documents are recitals in deeds between strangers so far 
as the judgment creditor is concerned. The recording does not put him on constructive 
notice.2 The record works no priority where the deed is outside the particular chain 
of title.» 


What about title acquired from another source and duly recorded? P holds an 
unrecorded tax deed. The owner of the property, before the tax sale, after the sale, 
conveyed to D, who had the deed recorded. The unrecorded tax deed prevails for the 
statute is construed to relate to conveyances by the same grantor.'° Correspondingly, 
a grantee, under a grantor who is estopped from setting up his record title, is also 
estopped." 


The record of a conveyance affords constructive notice only of its contents.12 Though 
the grantor may have intended that the entire interest pass, where the deed does not 
include the interests of all owners, the record is notice only as to the interest stated. 


One, who is not an innocent purchaser for value, does not by recording the con- 
veyance to him raise himself to a position where he can successfully defeat a prior 
unrecorded deed.'* Before a 1941 Amendment to the Recording Laws‘? a grantee under 
a quit-claim deed was not considered an innocent purchaser for value without notice.'¢ 
One class of second-placers though first on the record has thus disappeared. 

1. Stewart v. Mathews, 19 Fla. 752; State v, Trustees, 20 Fla. 402; Christy v. Burch, 25 Fla. 942, 2 So. 
258; Ballard v. Lippman, 32 Fla. 481, 14 So. 154; Black v. Skinner Mfg. Co., 53 Fla. 1090, 43 So. 919; 
Luria v. Bank of Coral Gables, 106 Fla, 175, 142 So. 901. 

Ward v. Spivey, 18 Fla. 847; Ward v. German American Lumber Co., 62 Fla. 582, 56 So. 565; Bowen 
v. Grace, 64 Fla. 28, 59 So. 563; Ullendorff v. Graham, 80 Fla, 845, 87 So. 50; Sirkin v. Schuyler, 
90 Fla. 68, 105 So. 151; Hoyt v. Evans, 91 Fla. 1058, 109 So. 311; Cone Bros. Construction Co. v. 
Moore, 141 Fla, 420, 193 So. 288. 

3. McRae v. McMinn, 17 Fla. 876; Hopkins v. O’brien, 57 Fla. 444, 49 So. 986; Carolina P. C. Co. v. 

a ag od << 299, 67 So. 115; Rambo v, Dickenson, 92 Fla. 758, 110 So. 352; Rinehart v. Phelps, 

(2d) 783. 
4. Carr v. Thomas, 18 Fla. 736; Eldridge v. Post, 20 Fla. 579; Stockton v. National Bank, 45 Fla. 580, 

34 So. 897; Rambo v, Dickenson, supra. 

Florida Statutes 695.01: No conveyance, transfir or mortgage of real property, or of any interest 
therein, nor any lease for a term of one year or longer, shall be good and effectual in law or equity 
against creditors or subsequent purchasers for a valuable consideration and without notice, unless 
the same be recorded according to law; nor shall any such instrument made or executed by virtue 
of any power of attorney be good or effectual in law or in equity against creditors or subsequent 
purchasers for a valuable consideration and without notice unless the same be recorded before the 
accruing of the right of such creditor or subsequent purchaser. 

Grantees by quit-claim, heretofore or hereafter made, shall be deemed and held to be bona fide 
purchasers without notice within the meaning of the recording acts; 

Provided, however, that this section shall not apply to quit-claims heretofore made, the majority 
of which shall be contested by suit commenced within one year of the effective date of this law. 
(Am. No. 10, ch. 20954, 1941). 

6: Hunter v. State Bank of Florida, 65 Fla. 202, 61 So, 497. 

7. Mansfield v. Johnson, 51 Fla. 239, 40 So. 196. 

8. Ibid. 

9. Ibid. 

10, Billings v. Stark, 15 Fla. 297. 

11. Key West W&C. Co. v. Porter, 63 Fla. 448, 58 So. 599. 

12. Tyler v. Johnson, 61 Fla. 730, 55 So. 870. 

13, Ibid. 

14. Black v. Skinner Mfg: Co., 53 Fla. 1090, 48 So. 919, where B conveyed to G for value. G did not 


record. Later B conveyed to T in trust for B. Recording the latter deed did not affect G’s unrecorded 
title. . 


15. See number 5. 
16, Braddy & Hale Fishery Co. v. Thomas, 93 Fla. 326, 112 So. 55. 
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A mechanie’s lien must be recorded within three months after the work to be good 
against third parties; but such recording is not notice against a purchaser without 
actual notice who buys the property before the lien is recorded, but after the materials 
are furnished.” The act of recording the lien has no retroactive effect.‘ 


Perhaps the following is a greater challenge to the efficacy of recording. X conveys 
to Y who does not record the deed. Later X conveys the same property to Z. At about 
that time Y decides to record his deed and does so. Shortly thereafter Z records his 
deed. Y’s record is prior to that of Z, but does Y prevail over Z? The answer depends 
on whether Y, by his neglect, has permitted the record to mislead Z.'*. Those who by 
their conduct or neglect in permitting the record to mislead others must bear the eonse- 
quent loss rather than the one who in good faith may have acted with reference to 
the record as being in accord with actual facts.2° Those who permit the record to 
mislead others must bear the loss as a result of the operation of the recording act.?' 
So long as an unrecorded deed is withheld from public records it is not good and 
effectual as against subsequent purchasers for a valuable consideration and without 
notice; for as to them such a deed is ineffectual to convey title out of the grantor by 
reason of the failure to record it.22 Recordation by the negligent or delaying grantee 
does not alter the priority ranking unless done before the third party deals with the 
grantor. First one to record thus does not necessarily become first in rank. But, 
before the one holding the unrecorded interest is estopped, the third party must show 
reliance and faith on the grantor’s ownership.? 


An application of these statements is shown in the leading ease of Van Eepoel 
Real Estate Co. v. Sarasota Milk Co., 100 Fla. 438, 129 So. 892.. There X took a 
purchase money mortgage on November 25, 1925. Y started work on the property on 
April 12, 1926 and completed it four days later. On April 21, 1926, X recorded the 
mortgage. This was nine days after Y started work and five months after the taking 
of the mortgage. On July 7, 1926, Y filed his mechaniec’s lien. Y had no actual know- 
ledge of X’s mortgage when he began work. ‘The case was before the Supreme Court 
twice. It finally held that X, the mortgagee, was estopped from claiming priority over 
the mechanic’s lien; as the conflicting priorities were occasioned solely by the mortgagee’s 
voluntary omission to record. The Van Eepoel case stands for the rule that a grantee 
or mortgagee should promptly record to preserve his rights against innocent third 
parties; otherwise, estoppel. 


Let us leave the question of negligence by the grantee and consider now the matter 
of fraud where the grantor and grantee have connived to defraud creditors and subsequent 
purchasers. Here, again, there is a challenge to the reliability of recording; for, if 
the statutes make such conveyances null and void against third parties the record is 
nugatory. The Fraudulent Conveyances Statute, 726.01, Florida Statutes, provides, 
in essence, that transfers of land and chattels made to delay, hinder, or defraud creditors 
shall be void against such creditors unless the grantees are bona fide purchasers for 
value. 726.07, Florida Statutes, covers conveyances to defraud purchasers. It operates 
in the same way as the creditors’ statute. Obviously, the grantee can not purge the 
conveyance of fraud by having it recorded.24 To so permit him would be to defeat the 
intent of the two aforementioned laws. Recording does not make a void conveyance 
into a valid one as the act of recording does not operate to convey title or create a lien.?* 


17. Axtell v. Smedley & Rodgers Hardware Co., 59 Fla. 430, 52 So. 710. But see People’s Bank v. Va. 


‘ oo & Iron Co., 94 Fla. 474, 113% So. 680, where it was held that the work is enough for notice. 
18, d. 


19. a v. State Bank of Florida, 65 Fla. 202, 61 So. 497. 
id 


. Ibid. 

21. Rabinowitz v. Houk, 100 Fla. 44, 129 So. 501. 

22, Ibid. 

23. First National Bank of Arcadia v. Savarese, 101 Fla. 480, 134 So. 501; Laganke v. Sutter, 137 Fla. 
71, 187 So. 586. « 

24. Baker & Holmes Co. v. Gibson, 102 Fla. 891, 186 So, 544, where it was said that the grantee’s failure 
to record a conveyance does not of itself render the instrument fraudulent as to the grantor’s 
creditors. But the failure to record is a circumstance that may be taken into consideration with the 
other facts to determine whether the transaction was fraudulent. 

25. Hunter v. State Bank of Florida, 65 Fla. 202, 61 So, 497. 
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Do defects in the record vitiate notice? Clerical errors and technical omissions 
in records should be disregarded and a substantial compliance with the statute is suf- 
ficient.2 But what is satisfactory compliance? Recording in the wrong book,?’ referring 
to the wrong plat book,?¢ and an erroneous description2®? have been held not to render 
the record ineffective as constructive notice. Irregularity was deemed sufficient to 
deny notice when an unacknowledged contract for the sale of realty was placed on 
record.2° While there is no definite answer to our question, a liberal construction 
should be applied in favor of sustaining the proof of the execution of deeds and other 
instruments required to be proved for record. 


Thus, no conclusive presumption of priority arises from the recording of an instru- 
ment. The presumption may be rebutted by such factors as: (1) deed being outside 
the particular chain of title; (2) deed from a stranger; (3) record giving notice only 
of the deed’s contents, not of unexpressed intent; (4) recording grantee not an innocent 
purchaser for value; (5) time limit by statute, as in mechanic’s lien; (6) negligence 
on the part of the first grantee; (7) fraud by the grantor and grantee to defeat third 
persons; (8) deed recorded, but improperly admitted for reason of defect. Therefore, 
the impression that he who first gets to the record must prevail is a fallacy. 


This is not an attempt to show that the Recording Act is of no value. Rather is 
it an endeavor to establish that by the mere placing of a deed or other instrument on 


record, you do not, thereby, automatically and absolutely vault to a position of 
preeminence. 


26. International Kaolin Co, v. Vause, 55 Fla. 641, 46 So. 

27. Cawthon v. Stearns Culver Lumber Co., 60 Fla. 3138, ss” ‘So. 738. 
28. Merrill v. Ridgely, 62 Fla. 546, 57 So. 35 2. 

29. Federal Land Bank of Columbia v. Dekle, 108 Fla. 555, 148 So. 756. 
30. Lassiter v. Curtiss-Bright Co., 129 Fla. 728, 177 So. 201. 

31. International Kaolin Co. v. Vause, supra. 


MESSAGE FROM THE PRESIDENT 


I present herewith a brief summary of the activities of your officers and committees 
during the 1943 Session of the Florida Legislature. 


Federal Rules 


During the early part of the Session, and as a representative of the Association, 
I spent about a week in Tallahassee and appeared before a joint meeting of the Judiciary 
Committees of the House and Senate, to whom had been referred the Bill adopting the 
Federal Rules for proceedings in the courts of this State. Judge Curtis Waller of 
the Cireuit Court of Appeals for the Fifth Cireuit, addressed the Committee and 
explained to the Committee the advantages obtainable under the Federal Rules. The 
Executive Secretary of the Association, Mr. Tribble, spoke in favor of the Rules, as 
did Julius Parker, the Chairman of the Florida State Bar Association Committee on 
Federal Rules, the Honorable Millard Caldwell of Tallahassee, former Congressman, 
your President, and others. The meeting lasted about two hours. There was some 
opposition to the Rules at the committee meetings, but the Bill was reported favorable 
by a vote of 17 to 8, and placed on the calendar. 


In due course the Bill came up for consideration by the whole House and was 
vigorously supported and as vigorously opposed. Honorable Perry Murray, Chairman 
of the Committee on Judiciary “B,” led the fight for the Bill on the floor of the House, 
and Honorable Archie Clements of Pinellas, together with Honorable L. C. Crofton of 
Brevard, led the fight against the Bill. In several preliminary skirmishes there was a 
margin of one or two votes in favor of the Bill, but the argument lasted for so long, 
and the opposition of the opposing attorneys was so strong, that finally the Bill was 
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indefinitely postponed by a narrow margin. Thereafter a new Bill was introduced, 
which provided that the Supreme Court should have the power to adopt new rules. of 


civil procedure which should not become effective until after the next Session of the 
Legislature. 


This House Bill was amended in the Senate by striking out Section 2, which pro- 
vided, in general terms, that the Supreme Court in prescribing such rules, may unite 
procedure in actions at law with cases in equity so as to secure one form of civil 


action, ete. Just what effect this will have upon the Supreme Court, if they decide 
to draft these rules, is questionable. 


In the report from Mr. Julius Parker, Chairman of this Committee, to the President 
he says: 


“As Chairman of the Committee I recommend that we immediately take up with 
the Supreme Court the matter of proceeding to formulate the proposed rules, 
and that in aid of the Supreme Court efforts, there be transmitted to it a copy 
of the proposed set up which was presented to the last Session of the Legis- 
lature. With one exception the members of our Committee gave splendid 


support back of the proposed rules which were adopted at the annual convention © 
in Jacksonville in March.” 


It is hoped that the Supreme Court will proceed to formulate these rules, and if 
they do, it is extremely doubtful if the next Legislature will assume the responsibility 
of amending them or changing them in any respect. But in the meantime it is going 
to require a great deal of work by the Committee, and in general the members-of the 
Bar over the State, to attain this end. 


Integration Bill 


During the Session of the Legislature it appeared doubtful that the Integration 
Bill would pass the Senate, or if passed, that a bitter and extended floor fight would 
be necessary, so after the conference between the President of the Association, the 
Chairman and members of the Committee in Tallahassee, it was determined to center 
effort toward passing the Federal Rules Bill referred to in the preceding paragraphs, 
and continue the Integration Bill until another Session. Your President and the 
Committee disliked to do this, but it seemed a necessary step, and it resulted in support 
tor the Rules Bill that was adopted, that otherwise would not have been forthcoming. 
It is believed by us that this action of the Committee also conserved legislative time 
and prevented a disrupture of good feelings at a time when harmony was necessary 
in the interest of other legislation more directly related to the war effort and therefore 
more essential. It is believed that this attitude on the part of your Committee and 
your President resulted in the creation of good feelings by a board of strong men in 
both Houses that will reflect itself in future programs of the Association. In this 
connection it may be possible within the next two years to iron out some of the difficulties 
which have existed between members of the Bar itself on the adoption of this Bill. 


OTHER LEGISLATION 


Emancipation Bill 


There was otker legislation enacted during the Session which should be of great 
interest and importance to the Bar. Mrs. Murrell’s Committee on Married Women’s 
Rights, work'ng in the Legislature through the able and courageous representative, 
Mary Lou Baker, finally secured the passage of the so-called Emancipation Bill. This 
is an act which should have far-reaching effect in the State, and Mrs. Murrell and Miss 
Baker are entitled to a great deal of credit for this werk. Miss Baker had every reason 
to give up the fight early in the Session, and although the Bill was defeated on several 
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occasions, through her tenacity and courage it was finally enacted into law in the closing 
days of the Session. 


Separate Acknowledgment 


Another act of interest to the Bar is House Bill 42, Chapter 21746, which, in 
effect, eliminates the necessity of the separate acknowledgment of married women to 
instruments of any kind in this State. This Act was approved by the Governor on 
May 13th, and has been in effect since that date. By Section 3 it is provided: 


“All acknowledgments by married women, in accordance with Section 
693.03 of the Florida Statutes, 1941, as amended by this act heretofore 
made, or made before this Act becomes a law, are hereby validated 
unless the same shall be questioned in a court of competent jurisdiction 
within one year after this Act becomes a law.” 


Powers of Attorney 


Another Bill of interest to the members of the profession, which became a law 
May 11th upon approval of the Governor, relates to the execution of powers of attorney 
by husband or wife. This is a Bill which may have far-reaching effect, and the 
attention of the Bar is invited to a close study of its provisions. 


Statute Revision 


The Legislature, after a very close vote in the House, enacted the Statute Revision 
Bill, creating a permanent Statute Revision Department of the State government 
under the direction of the Attorney General. By the time this issue of the Journal 
is released, this Bill should be available for study by members of the Bar. In the 
early stages of the development of statutory revision in this State on a permanent 
basis, it was planned that after each biennial session of the Legislature an entirely 
new volume would be published, but because of paper shortage due to the war, it is 
planned to issue during the period of the war supplements to the 1941 statutes, and 
immediately upon the conclusion of the war, or as soon thereafter as supplies are 
available, to again pick up the procedure for publishing a new volume at the conclusion 
of each session of the Legislature, bringing forward all laws of a general nature in 
one one volume. 


Statute Annotations 


The Statute Revision Bill authorized the immediate publication of the Annotations 
to the Statutes. Your President has examined these Annotations by the Michie Company, 
which should be available for distribution to the Bar not later than August, and I 
have found them to be excellent in every respect. They will be available at a very 
nominal cost, and will fill a much needed place in the law libraries of this State. 


Conclusion 


In conelusion, your President spent in all a little less than three weeks in Tallahassee 
during the Session of the Legislature. During the whole Session the Chairman of the 
Legislative Committee, Mr. Ausley, and other members of the Bar were in constant 
attendance on the legislative program of the Association and other acts which were 
of interest to the Bar of Florida. While we did not accomplish all of the objectives 
that we had before us, it is felt that substantial progress has been made. We especially 
believe that a good foundation has been laid for the future fulfillment of our objectives. 
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Editorial 


Mrs. Murrell and the members of her committee are to be congratu- 
lated upon the successful culmination of the long fight to change the 
Florida law with respect to married women. Many groups and organi- 
zations other than the Florida State Bar Association (notably the 
Business and Professional Women’s Club and Junior Democratic Women’s 
Clubs) were active supporters of the program and obtained many votes 
for the legislation. However, to Mary Lou Baker, the lady from Pinellas, 
must be given much credit for accomplishing the most historic change 
which has occurred in the basic law of the State of Florida in the past 
generation. The Emancipation bill known as House Bill 275 and its 
alter ego Senate Bill 161, through much maneuvering and careful attention, 
were several times resurrected from what was intended to be the grave 
of such legislation. Yet, near the close of the legislative day, May 26, 
1943, it had passed both houses. On June 4 at 11:35 AM it was signed 
by the governor and immediately the married women of the State of 
Florida were given civil rights and privileges equal to those enjoyed 
by their husbands. 


The technique of getting a bill into and out of the legislature is 
somewhat analogous to that of getting a person into and out of an Egyptian 
labyrinth. The Woman’s Civil Rights bill passed by the 1943 session 
of our State Legislature illustrates many of the hazards a bill may 
encounter. 


Copy of the proposed bill drawn by the committee of the Florida State 
Bar Association and bearing the association endorsement was in the 
handbag of Representative Mary Lou Baker of Pinellas, when she arrived 
in Tallahassee on April 1st. As a lawyer and a member of the State 
Bar Association of Florida, Miss Baker did her full share of the arduous 
work necessary in the various conventions and committee meetings of 
the Florida State Bar Association, before the Emancipation measure 
obtained the endorsement of the Bar Association. The bill was intro- 
duced in the House, a companion bill in identical language was put into 
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the Senate hopper at about the same time, and each was referred to an 
appropriate committee. Miss Baker was able to have the House Bill 
referred to Judiciary Committee “C” of which she was a member and 
after minor difficulties with opponents of the measure in the committee, 
a favorable report was made. On a test vote, taken on an amendment 


to strike the enacting clause, it was found that a majority of the members 


favored the legislation, so the opposition endeavored to smother it with 
amendments. In the melee an amendment was passed providing for a 
referendum to the voters at the next general election. Such an amend- 
ment tacked to general legislation makes the statute unconstitutional 
for obvious reasons, yet on the theory that while there is life there is 
hope, Miss Baker successfully urged her supporters to pass the bill 
notwithstanding its unconstitutionality. The House passed the bill fatally 
crippled as it was, and sent it to the Senate as House Bill No. 275 there 
to lie on ice until such time as it might be needed. , 


The chivalrous Senators then brought in Senate Bill No. 161 from 
their own committee, escorted Miss Baker to their rostrum so that Senators 
might all be introduced to the Florida “Emancipator,” sole woman member 
of the 1943 Legislature, and proceeded in a spirit of levity to add their 


own amendments. These amendments gave a husband the right of courtesy 


in his wife’s real estate, and held the money-earning female spouse to be 
liable for payment of alimony and separate maintenance. On Friday 
May 7th, Senate Bill 161, thus cluttered with amendments so that it 
appeared to be primarily concerned with the civil rights of married 
men, rather than with the civil rights of married women, was solemnly 
sent to the House for action. Despite all that Miss Baker and her sup- 
porters could do, the ruling was made that the additional subject matter 
contained in the Senate Amendments made Senate Bill 161 new legis- 
lation and a motion to put it on the calendar without reference was lost. 
However, she was successful in getting it referred to House Committee 
Judiciary “C” of which she was a member. This tactical victory was 
important for the reason that the opponents of the bill knew that after 
Monday, May 10th, no legislation could be considered except upon favor- 
able action by the Rules & Calendar Committee. The Rules & Calendar 
Committee is all powerful during the final 25 days of a legislative session 
and no legislation can reach the special order calendar without the approval 
of this committee. 


Fully aware of the shortness of time, Miss Baker went to the desks 
of the various members of Judiciary C and in a period of 15 minutes she 
had a unanimously favorable committee report which was delivered to 
the desk of the House Clerk. Thus the bill was on the last general house 
calendar of May 10th along with scores of others. 


It was now necessary to do intensive work with the members of 
the Rules and Calendar Committee to get Senate Bill 161 placed on special 
order calendar. Several days of the hardest kind of work were done to 
get pledges or proxies of a majority of the members of the Rules Committee 
to ensure a place on the special order calendar for Senate Bill 161. 
This was accomplished. A vote was taken after limited debate and the 
bill passed by a bare majority. 


Miss Baker was in a dilemma. Reconsideration might be asked by 
opponents of the bill at a time when two or three of the proponents were 
absent, and the favorable vote could be reversed. Such action taken late 
in the session might make any legislation on the subject impossible before 
final adjournment, so with her ace in the hole in the form of House Bill 
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275 still alive on the “invisible” calendar of the more friendly and co- 
operative Senators, Miss Baker made a motion to reconsider, hoping she 
might make her temporary victory a permanent one. Instead after some 
fiery debate of the opposition, their arguments aimed principally at the 
irrelevance of the heavy weight of amendments borne by the bill, the 
measure was reconsidered and Senate Bill 161 was rejected. 


Immediately Miss Baker left her house seat and went to the east wing 
of the Capitol chamber to carry the had news to the Senators. Personal 
interviews were had with a number of Senators to call their attention to 
the fact that now the cause of Emancipation had but one last clear chance 
in the 1943 session. Those Senators in favor of the measure, now in 
dead earnest, placed House Bill 275 on their current calendar, stripped 
off the killing referendum amendment, passed the bill and sent it back 
to the House. On motion to concur in the Senate Amendment there was 
a 39 to 39 tie vote in the House in the morning session of May 26th. 
The motion was, therefore, lost. It was the general feeling that there 
would be no further voting upon it. 


Nevertheless Miss Baker started a new lobbying campaign and before 
the close of the afternoon session of May 26th she had a sufficient number 
of pledges from House members and also had the promise of one of the 
opponents of the bill that he would make the motion for reconsideration. 
Then for the fourth time the measure was debated in the House. A last 
ditch effort was made by the opponents of the measure to refer it to 
Judiciary “A” knowing that this was effectively smother the legislation. 
This effort failed. The final vote was 46 ayes and 39 noes. The measure 
thus passed by both houses, the original House Bill 275, in the exact 
language in which it was originally proposed as drafted by the Florida 
State Bar Association, was referred to the governor for his signature 
and Miss Baker continued her work until she saw Governor Holland affix 
his signature at 11:35 AM on the last day of the session, Friday, June 4th. 


REPORT, MARRIED WOMEN’S LAW COMMITTEE, 
FLORIDA STATE BAR ASSOCIATION, JUNE 1948 


The Committee on Married Women’s 
Law reports the complete success of its 
project for 1943. During May of the cur- 
rent Legislative Session, the Legislature 
passed the Married Women’s Bill as pre- 
pared, presented and sponsored by this 
Committee, with one slight addition, which 
reads: 

“provided further that any claim or 
judgment against any married woman 
shall not be a claim or lien against 
such married woman’s inchoate right 
of dower in her husband’s separate 
property.” 

In June of this year the Governor signed 
the measure and it is law. 

In 1941 this Committee, the personnel 
of which is relatively the same, was given 


as an additional name, the title: “Commit- 
tee to Re-draft Married Women’s Law.” 
A Bill was drawn by Warren L. Jones of 
Jacksonville, accepted by the Committee, 
and sponsored by the State Bar Association 
in the 1941 Session. Senator Dewey M. 
Johnson introduced it in the Senate and 
it was sponsored in the House by Evans 
Crary and Johnny Junkit. Although it 
failed to reach a vote in the House, it was 
successfully maneuvered through Commit- 
tee by Senator Johnson, and only by a 
fraction, missed becoming law. The founda- 
tion was laid for the overwhelming vote 
that met it in the 1943 Senate. 

In 1943 the Committee to Re-draft Mar- 
ried Women’s Law presented a Bill which 
was in all respects the same as the Bill 
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of 1941, with an additional section, Section 
3, providing for the validation of Powers 
of Attorney from husband to wife. Meet- 
ing in Convention in Jacksonville, the 
Florida State Bar Association accepted 
the recommendation of the Committee that 
Section 3 be added and that the amended 
Bill be again presented to the Legislature 
in May. 


After the Convention it was decided that 
the Married Women’s Bill be sponsored 
only by the Committee which drew it, 
rather than by the entire Association. Ac- 
cordingly, the Chairman of this Committee 
traveled to Tallahassee with the Bill and 
presented it to the Legislature as Co- 
sponsored by, the Committee and the Flor- 
ida Federation of Business and _ Profes- 
sional Women’s Clubs. Recommending the 
Bill were: 


Junior Democratic Women’s Clubs of 
Florida. 

Florida Groups of National Association 
of Women Lawyers. 

Florida State Board of Realtors. 

Fifty-two additional individual elubs. 


Owing to the efforts of these organiza- 
tions, particularly the Business Women and 
to the skill and perseverence of Senator 
Dewey M. Johnson who introduced the Bill 
in the Senate, Senators John 8S. Taylor, 
Jr., Ernest Housholder and James Frank- 
lin, who spoke for it, as well as those 
other Senators who signed as Co-Sponsors, 
namely: James Franklin, Frank Adams, 
Harrison E. Barringer, W. H. Brewton, 
and other friendly Senators, the Bill 
passed the Senate twice with smashing 
majorities. Senators John Beacham and 
Walter Rose have sponsored similar mea- 
sures in the past. 


In the House, Representative Mary Lou 
Baker with Representatives Evans Crary, 
C. W. Peters, Julius Parker, Dave Thomas, 
Walter Walker, Mabry Carlton, George 
Schofield, T. A. Delegal, H. Henry Harris 
and Birt Byrd, and 16 other Co-Intro- 
ducers, did excellent work in reseuing the 
Bill after three defeats and bringing it 
through by a small margin. 


June 4th the Governor signed it. 


Your Committee which showered the 
State with circulars compiled by its mem- 


ber from Pensacola, Bert Lane, acknow- 
ledges with gratitude the help received 
from individuals and organizations during 
this Legislative Session and in the past. 
For instance, the entire Supreme Court 
declared itself in favor of change in Mar- 
ried Women’s Law, viz: 


“The necessity, the reason and the logic 
for legal disabilities of coverture exist- 
ing as to married women, no longer 

—Chief Justice Rivers Buford 


“Tf there ever was sound reason for 

the disabilities of coverture, that rea- 

son has disappeared. ... ” 
—Justice Glenn Terrell 


“T am inclined to the view that the 
common law disabilities of coverture 
are outmoded. ... ” 

—Justice Armstead Brown 


The Business and Professional Women 
all over the State, under the able direction 
of the State Legislative Chairman, Violet 
Dunham, did an heroic amount of work. 
The National Association of Women Law- 
vers of Florida, through Anna Brenner 
Meyers, State Legislative Chairman, and 
Emma _ Roesing, Sectional Director, was 
particularly active. The National Woman’s 
Party, Florida group, through its Legis- 
lative heads, was most hopeful. The Florida 
Realtors lent loyal support. 


This Committee remembers the workers, 
past and present, who through their sup- 
port during past Legislative Sessions or 
through their educational efforts, laid the 
ground work for the present outcome. 
Space permits mention of only a few, ie., 
Olga Nordburg, Helen Hunt West, Dr. 
Beulah Briley, John Murrell, Hortense 
Wells, Representative G. A. Lane, Judge 
George Holt, W. H. Poe, Tyn Cobb, James 
W. Whitehurst, Vina Betterly, Francis 
Whitehair, Major Ed R. Bentley, Mary 
Avery, Florence Walzer and Mrs. Guy 
Williams, Everett O. Malone, Jr., Ralph 
Ferrell, C. J. Hancock, W. H. Surreney 
and Thelma Waybright. 


The press of Florida has been most gen- 
erous with endorsing editorials, particu- 
larly were the Miami Daily News and 
Miami Herald more than helpful. The Or- 
lando Sentinel and Orlando Reporter-Star 
were also generous. 
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The Chairman, too, wishes to acknowledge 
the loyal help and splendid cooperation of 
all the members of the Committee, each of 
whom has striven magnificently toward the 
end that the Married Women’s Law of 
Florida be modernized. Particularly is this 
true of: Justice Glenn Terrell, William H. 
Malone, M. L. Esarey, Daniel Redfearn, 
Bert H. Lane, Mary Lou Baker, Warren 
L. Jones and Anna B. Meyers, who, over 
a period of years, have used the medium of 
lecture and written articles to aid the edu- 
cational work. The newer members of the 
Committee: Marjorie Varner, Curtis Byrd 
and J. Velma Keene, have also done splen- 
did work. 

The new law follows in full: 

“A BILL TO BE ENTITLED 


AN ACT RELATING TO THE RIGHTS 
OF MARRIED WOMEN IN FLORIDA 


Be it Enacted by the Legislature of the 
State of Florida: 


Section 1. Every married woman is 
hereby empowered to take charge of, and 
manage and control, her separate property, 
to contract and to be contracted with, to 
sue and be sued, and to sell, convey, trans- 
fer, mortgage, use, and pledge her prop- 
erty, real and personal, and to make, exe- 
cute and deliver instruments and documents 
of every character, without restraint, with- 
out the joinder or consent of her husband, 
in all respects as fully as if she were un- 
married. Every married woman, without 
the joinder or consent of her husband, shall 
have and may exercise all rights and powers 
with respect to her separate property, in- 
come and earnings, and may enter into, 
obligate herself to perform, and enforce, 
contracts or undertakings to the same ex- 
tent, and in like manner as if she were 
unmarried; Provided, however, that no 
deed, mortgage or other instrument con- 
veying or encumbering real property owned 
by a married woman shall be valid without 
the joinder of her husband; provided fur- 
ther that any claim or judgment against 
any married woman shall not be a claim or 
lien against such married woman’s inchoate 


right of dower in her husband’s separate 
property. 
Section 2. Every married woman may 
enter into agreements and contracts with 
her husband, may become the partner of 
her husband or others, may give a power 
of attorney to her husband, and may exe- 
cute powers conferred upon her by her 
husband, including the power to execute 
and acknowledge deeds to property owned 
by her or by herself and her husband as 
tenants by the entirety or by her husband. 


Section 3. This Act shall not be ceon- 
strued as (a) relieving a husband from any 
duty of supporting and maintaining his 
wife and children; (b) abolishing estates 
by the entireties or any of the incidents 
thereof; (¢) abolishing dower or any of 
the incidents thereof; (d) changing the 
rights of either husband or wife to par- 
ticipate in the distribution of the estate 
of the other upon his or her death, as 
may now or hereafter be provided by law, 
or (e) dispensing with the joinder of hus- 
band and wife in conveying or mortgaging 
hemestead property. 


Section 4. All laws or parts of laws 
in conflict herewith are hereby repealed. 


Section 5. This Act shall take 
upon becoming a law.” 


effect 


Florida in 1943 (through the efforts of 
the Florida State Bar Association, the 
Business Women, and a handful of de- 
termined Senators and Representatives) 
takes its place legally as a progressive 
State. 


Respectfully submitted, 


Ethel Ernest Murre!l, Chairman 
Justice Glenn Terrell 
William H. Malone 
Daniel Redfearn 
Warren L. Jones 
Anna B. Meyers 
J. Velma Keene 
Curtis Byrd 
Mary L. Esarey 
Mary Lou Baker 
Marjorie Varner 
Bert Lane 

Commitiec Members 


~ 
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Jun ion Bor SDection 


JULIUS F. PARKER, President CHARLES COOK HOWELL, Jr., Viee-President 
Tallahassee Vice-President 
CLARENCE E, BROWN, Secretary 
EXECUTIVE COUNCIL 
Guy W. Botts Russell McCaughan Ralph E. Ddom Selden F. Waldo William K. Whitfield 


In addition to the officers reported in the April issue of the Forma LAw JOURNAL, 
a Vice-President and the following members of the Executive Council of the Junior 
Bar Section were elected at the Annual Convention held in Jacksonville, Florida, on 
Saturday, March 20, 1943: Charles C. Howell, Jr., Jacksonville, Vice-President, and 
Russell MeCaughan, Fort Lauderdale; Ralph E. Odom, Lakeland; Selden F. Waldo, 
Gainesville; Guy W. Botts, Jacksonville; William K. Whitfield, Tallahassee, as members 
of the Executive Council. It is anticipated that a meeting of the Executive Council will 
be held during the month of June and final plans for the year’s work formulated. 


Although the President, Julius Parker, and many members of the Junior Bar Section 
have been active in the Legislature, several projects have been suggested for consideration 
by the Executive Council, including, (1) Renewing our efforts to have the Supreme 
Court hear oral arguments other than in Tallahassee, Florida; (2) Urge that the Supreme 
Court adopt a rule permitting the review of common law interlocutory orders by 
certiorari as suggested in the minority opinien at 12 So. (2) 299; (3) Urge the adoption 
by the Supreme Court of a rule under which attorneys, in the oral arguments of cases, 
would furnish the members of the Court with an outline, consisting of not more than 
two pages, of their cases. 


Junior Bar members took an active part in the Legislative program looking forward 
to the adoption of new rules of civil procedure. Under the bill that was finally passed, 
the Junior Bar members will continue to work with the Committee of the Florida State 
Bar Association for the adoption of the new rules by the Supreme Court. 


The various committees of the Junior Bar Section will be announced in a later 
issue of the FLoripA LAw JOURNAL. 


ocal Bo (Associations 


Pleading guilty to a charge of desertion doctrination training in the WAVE’s at 
of the St. Lucie County Bar Association, Smith College. She was presented a gift 
Miss Mary Fee was sentenced by Circuit in behalf of the Association, with Dewey 
Judge A. O. Kanner, on May 29th, to serve Crawford, President, making the presen- 
in the WAVE?’s for the period of the dura- tation and offering the Association’s best 
tion and six months thereafter —with wishes. 
wish for happy and useful service. It all 
came about when the Bar Association for | 


A summarization of what has been done 


which Miss Fee, court reporter, has been 
acting as secretary since John McCarty 
entered service, called her into the judge’s 
office at a special meeting convened in 
her honor on the oceasion of her scheduled 
departure for Northampton, Mass., for in- 


in the 1943 session of the Florida State 
Legislature was given on June 2nd by E. 
Harris Drew, West Palm Beach, President 
of the State Bar Association, during an 
address before members of the St. Peters- 
burg Bar Association at the Detroit Hotel. 


a 
] 
§ 
i 
{ 
| 
| 
| 
| | 


FLORIDA LAW JOURNAL 


197 


Drew also discussed the position of the 
lawyer in the American way of life and 
the responsibilities placed on him in work- 
ing for and preserving peace. He also 
urged the attorneys not to overlook the 
little lawyer of a city and the back country 
lawyer, whom, he said, must be served by 
the Bar Association. 


Judge Dozier DeVane of Orlando, re- 
cently appointed to the Federal bench in 
Florida, received a warm welcome from 
the Jacksonville Bar at the regularly 
monthly luncheon meeting of the Jackson- 
ville Bar Association on June 11th, in the 
George Washington Hotel. Judge DeVane, 
who serves both the Southern and Northern 
Districts of Florida, and who was ap- 
pointed to fill the vacancy created by the 
appointment of Judge Curtis L. Waller of 
Tallahassee to the Fifth Cireuit Court of 
Appeals, was introduced by Federal Judge 
Louie W. Strum. Judge Strum told the 
association that Judge DeVane was a 
native of Florida who came from pioneer 
Florida stock and who is well known and 
has had a distinguished career in both 
public and private capacities for many 
years. He said that Judge DeVane has 
functioned efficiently during his service 
on the trial bench here. “We are glad to 
see him and he will receive a warm wel- 
come,” Judge Strum said. 


An explanation of Florida’s new Birth 
Certificate Issuance Law was made to the 
Orange County Bar Association on June 
21st, by Campbell Thornal, Secretary to 
Governor Spessard L. Holland during the 
recent session of the Legislature. Accord- 
ing to Thornal, any person born in Florida 
may be issued a birth certificate by the 
County Judge in the Court House, upon 
presentation of proper evidence of birth 
and parents. The certificate is issued in 
triplicate, one to the applicant, one to the 
County Judge, and one to the State Bureau 
of Vital Statistics in Jacksonville. The 
new law also contains a provision whereby 
the County Judge may issue certificates 
to persons born in other states, upon 
proper presentation of evidence. It is hoped 
that vital statistics bureaus in other states 
will honor these and issue the proper birth 
certificates from them. 


State Representative Mary Lou Baker 
reviewed new laws passed by the recent 
Legislature as they affect lawyers on the 
night of June 7th, at the monthly meeting 
of the Clearwater Bar Association at Peace 
Memorial Church. 


Tribute was paid at the opening of the 
June term of cireuit court on June 8th to 
the memory of Alice M. Hayden, who died 
May 22nd, after serving for 17 years as 
official court reporter. Representing the 
Pa'm Beach County Bar Association, J. 
Field Wardlaw presented a motion asking 
that a resolution be spread upon the min- 
utes of the court stating that “both bench 
and bar entertained the highest respect 
and deep appreciation of her long, faithful 
and efficient service.” This was ordered 
done after Judge Tedder spoke highly of 
Miss Hayden’s work. The motion was 
signed by Raymond C. Alley, President of 
the Bar Association. 


Judge W. H. Ellis, former Supreme 
Court Justice, and R. W. Milam, promi- 
nent Jacksonville attorney, were honor 
guests on June 8th, at the meeting of the 
Eighth Judicial Cireuit Bar Association in 
Gainesville. Milam, former President of 
the legal group, addressed the Association 
on the contribution of the law profession 
to the war effort and responsibilities in 
the peace to come. 


Morrice S. Uman, Deputy Commissioner 
for the Florida Industrial Commission, 
discussed operation of the State Work- 
men’s compensation act at a meeting of 
the Bar Association of Tampa and Hills- 
borough County. Putting particular em- 
phasis on amendments enacted by the re- 
recent Legislature, Uman said one amend- 
ment raised the minimum weekly payments 
for injured workers from $6 to $8 and 
raised the maximum from $18 to $22. 
Another, he said, provided that the Com- 
mission might raise the $1000 medical care 
allowance. He explained in detail the pro- 
visions of the act, listing the amount each 
worker is entitled to receive for each kind 
of injury. 
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LAWYERS IN THE ARMED FORCES 


LIEUTENANT FRANCIS P. WHITE- 
HAIR graduated June 11th with the first 
class at the United States Naval School of 
Military Government, at Columbia Uni- 
versity, New York. The group was picked 
by competitive examination from several 
thousand applicants. To Whitehair goes 
the distinction of being the only man from 
the South. It is impossible to learn much 
about the school or the training, other 
than that the entire course of ten months 
deals with international administration, 
anthropology, political and economic geog- 
raphy and foreign languages. 

During the last two months of the 
course Lt. Whitehair served as an instruc- 
tor in the course of Naval Law and Naval 
Courts and Boards. We do not know what 
Lt. Whitehair’s future orders are, but it 
is certain that he will soon be in foreign 
service as the purpose of the training is 
to equip men with the knowledge and 
background to deal with problems in for- 
eign areas. 


REDMOND BUNN GAUTIER, JR., 34 
year old member of the Legislature from 
Dade County, received his appointment 
during the latter days of the Legislature 
as a Lieutenant (jg) in the Navy as a 
Reserve Pilot. Colleagues of the young 
lawmaker stood to applaud when this news 
was given to the House of Representatives 
by Gautier’s colleague, Rep. C. W. Peters 
of Dade. Gautier was able to complete the 
session before receiving orders to proceed 
either to Corpus Christi, Texas, or Pensa- 
cola for a refresher flving course. He holds 


a commercial pilot’s license, but because 
of his age will be used as a transport or 
ferry pilot or an instructor instead of 
becoming a combat flier. 


COUNTY JUDGE FRANK B. THROW- 
ER, Gadsden County, has received orders 
from the Naval Department to report for 
active service at Quonset Point, R. I. He 
will enter the Navy with a commission as 
Lieutenant (jg). 


JOHN R. PARKHILL, former Tampa 
attorney, was promoted recently to the 
rank of Captain at Camp Van Dorn, Miss- 
issippi. 


SIDNEY TAYLOR, DeLand City At- 
torney, was granted a leave of absence 
without pay from his duties on a resolu- 
tion adopted by the City Commission. Tay- 
lor left June 1st for Parris Island, S. C., 
where he will enter service in the U. S. 
Marine Corps. 


JACK W. SALISBURY, West Palm 
Beach attorney, has been called for active 
duty with the Navy and reported to the 
Naval Indoctrination School at Quonset 
Point, R. I. He received his commission 


as Lieutenant in the Naval Reserve in 
October. 


Major Fredric C. Hedrick, Jr., FA has 
been designated as Assistant Chief of the 
Legal Division of the Selective Service 
System. 


THEY TELL ME THAT— 


Governor Holland has announeed the ap- 
pointment of State Attorney Joseph S. 
White, one of the six attorneys recom- 
mended to him by the Palm Beach Bar 
Association, as the third judge of the 15th 
Judicial Cireuit. Mr. White, who has been 
State Attorney since June, 1942, is mar- 
ried, has two children, and has his home 
at 535 28th Street, West Palm Beach. He 
is a member of the State Bar Association 
and the Palm Beach County Bar Associa- 


tion, of which he was President in 1935. 
When advised of the appointment, Mr. 
White said: “I appreciate the confidence 
Governor Holland has placed in me by 
making this appointment.” 


Governor Holland has appointed Repre- 
sentative Marshall C. Wiseheart as Judge 
of the Cireuit Court, 11th Judicial Cir- 
cuit, succeeding Worth W. Trammel. His 
appointment was immediately confirmed by 


i 
j 
1 
j 


FLORIDA LAW JOURNAL 


199 


the State Senate in Tallahassee. Wiseheart 
was born September 15, 1903, at Shawnee- 
town, Ill. He attended public schools there 
and received his edueation for the law at 
George Washington, Georgetown and Na- 
tional universities. He served as deputy 
clerk of the municipal court of the Dis- 
trict of Columbia for five years while 
attending school. Wiseheart came to Miami 
in, 1927 and a year later entered the prae- 
tice of law with his brother, Maleolm. They 
since have been partners in the firm of 
Wiseheart & Wiseheart. He is a member 
of Kappa Alpha fraternity, the Miami 
Elks and the Coral Gables Kiwanis. 


Judge W. L. Freeland, who was _ for- 
merly Cireuit Judge of the 11th Judicial 
Cireuit, 1926-32, is now an Assistant At- 
torney General of Florida. 


Representative Thad H. Carlton has 
been appointed Assistant State Attorney 
for the 9th Judicial Cireuit, succeeding 
Angus Sumner, who has served as State 
and Assistant State Attorney for the past 
18 years. 


Andrew F. O’Connell, formerly connect- 
ed with the Internal Revenue Bureau and 
who served a year in the Navy, has entered 
the practice of law in West Palm Beach 
and is associated with Walter E. Travers 
who has offices in the Harvey Building. 
Mr. O’Connell is a brother of Captain Phil 
O’Connell, who is now serving in the Army. 


V. E. Knowles, attorney-at-law, former- 
ly of Jacksonville, has opened offices in 
the Sherman Areade Building, Panama 
City, where he will continue his practice. 


Bob Bishop, a recent graduate of the 
University of Florida Law School, is now 
affiliated with the firm of Maguire, Voor- 
his and Wells in Orlando. 


For some time, Attorneys George S. 
Okell and Ben Hendricks, President of the 
Dade County Bar Association, have been 
“lawin’ back and forth” in a Negro divoree 


ease. An authority higher than the supreme 


court settled it on May 26th. Okell said 
the Negro man and woman were agreeable 
to the divorce, but couldn’t settle on a 
division of their property, espeecially a 
house in the outskirts of town. The ease 
was stalemated over that one thing. Okell 
reported the husband came to his office 
and left this word: “Tell Jedge Okell de 
law suit’s over; lightnin’ done struck dat 
shanty Wednesday night and it burned 
down.” 


Life’s Records Closed 


W. K. Zewadski, Tampa attorney for 
32 years, died June 11th, 1943, at his home, 
from a severe heart attack. The son of 
an attorney and former legislator, William 
K. Zewadski, Mr. Zewadski was born in 
Ocala and moved to Tampa in 1911. He 
was associated for 17 years in a law part- 
nership with William C. Pierce until No- 
vember, 1941, when he began to practice 
alone, 


Funeral services for Sam S. Blondheim, 
41, well known attorney of Jacksonville, 
Florida, who died June 17th at his Atlantic 
Beach home following a long illness, were 
held on June 19th, the Reverend Ben A. 
Meginniss, Rector of St. Paul’s By-the-Sea 
Church, Jacksonville Beach, officiating. 
Mr. Blondheim was a native of Tuscaloosa, 
Alabama, and was graduated from the Uni- 
versity of Alabama Law School in 1925, 
as honor man of his class. He was a 
member of Lambda Chi Alpha fraternity. 
Shortly after his graduation he came to 
Jacksonville and was associated with Fred 
B. Noble. At an early age he joined the 
Presbyterian Church in Tuscaloosa. He 
was a member of the Jacksonville, Florida, 
and American Bar Associations, 


William B. Bond, 35, prominent Jack- 
sonville attorney and civie leader and mem- 
ber of one of Florida’s best known fami- 
lies, died June 30, 1943. Mr. Bond was 
stricken about ten days before his death 
and underwent an operation. 


Word of his death will come as a shock 
to a wide cirele of friends in Jacksonville 
and in other parts of the State. 
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Mr. Bond was a native of Jacksonville, 
graduat ng from old Duval High School 
in 1926. He received his law degree from 
the University of Florida, where he was 
a member of the Kappa Alpha Fraternity. 


He immediately entered the private 
practice of law in Jacksonville and had 
become recognized as one of the most out- 
standing of the younger members of the 
bar. 


He served as president of the Jackson- 
ville Bar Association in 1942 and as presi- 
dent of the Civie Round Table. He was 
an active worker in the Community War 


Chest and gave much of his time and 
energy to other civie projects. He also 
was active in work of St. John’s Episcopal 
Church. 


In social life Mr. Bond was a member 
of the Florida Yacht Club, Timuquana 
Country Club and Ye Mistie Revellers, 
having served as king of the Revellers one 
season. 


Survivors include his widow, Mrs. Fran- 
ees Baker Bond; his parents, Mr. and Mrs. 
John S. Bond, and a brother, John S. 
Bond, Jr. 


MEMORIAL RESOLUTION 


WHEREAS, our beloved fellow member of this Bar, Vernon G. Agee, departed 


this life on April 26, 1943, and 


WHEREAS, each and every member of this Bar feels that he has suffered an 


irreparable loss, and 


WHEREAS, it is our desire to express our appreciation of his services as a 


member and officer 


BE IT THEREFORE RESOLVED, that the St. Petersburg Bar Association has 


in the death of Vernon G. Agee suffered the loss of one of its most capable, upright, 
honorable and respected members; that each and every member of this Bar has lost 
a sincere friend; that the City of St. Petersburg has lost one of its most capable, civic- 
minded and helpful citizens; that the State of Florida has lost one of its most honorable 
and progressive lawyers and citizens, and 


BE IT FURTHER RESOLVED, that this resolution be filed and made a part 
of the permanent record of the St. Petersburg Bar Association; that a true copy thereof, 
certified to by the officers of this Association be delivered to his widow, Jo Murrell Agee. 


Dated at St. Petersburg this the 5th day of May, 1943. 


The above resolution was unanimously 
adopted by the members of the St. 
Petersburg Bar: Association in a meeting 
duly assembled in the Detroit Hotel on 
this 5th day of May, 1943. 


S/Hersert L. PETERSON, President 
Attest : 
S /Rosert M. Barton, Secretary 
St. Petersburg Bar Association 


There is a vacancy in the office of official Court Reporter for the Fifteenth Judicial 
Cireuit in Palm Beach County. Preference will be given to a man if one can be located 
with proper experience and qualifications. For further information, write Judge Jos. 
S. White, West Palm Beach, Florida. 
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EXCERPTS FROM CLAIM FILES 


Contributed by RONALD V. YEGGE* 


He hit me head-on going 60 miles per hour damaging my fender for about $3.00. 


I was seriously hurt and I don’t think I will be able to work again, but if you 
will send me check for $10 to cover my damage I will settle. 


Enclosed is bill for $8.00 to my ear. I want to be fair and that is all I want, but 
if you don’t pay I will sue for mitigated damage. 


I heard that he drinks all the time and has killed three people last week. 


I did not contribute any negligence to the accident as I did not know the accident 
was going to happen ‘cause I was asleep. Please send me my damages. 


I wish now that I had hired a lawyer before you decided I was negligent. 


.. A head-on collision occurred in a narrow canyon in the mountains. The assured 
reported the accident, giving very meager details. The claimant sent in a bill for 
repairs. To complete the file a letter was addressed to the claimant requesting that 
he give the width of the road and other facts. The following correspondence was 
exchanged : 
Claimant : 
“T don’t know how wide the road is, and be damned if I am going up 
there again to measure it, because that guy has run into me four times 
already, and I’m not going to let him run into me again.” 
Copy of this letter was sent to the assured, with an inquiry as to the accuracy of 
the information contained in the letter. The assured wrote as follows: 
“He is a damn liar. I have only run into him three times.” 


I will not fool around in a small court, but wi!l take you to the Supreme Court 
immediately. 


It is true that the accident was both our faults, but I don’t sce what that has to 
do with my ease. 


Answer to subrogation demand: “If you think you can get any money out of me 
just come up here and try it.” 


I am sorry that my sen didn’t lose his whole leg so that you would get stuck 
more damages. 


* Reprinted from Dicta, Denver Bar Association. 
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SUMMARIES OF GENERAL ACTS, 
1943 LEGISLATURE 


Editor’s Note: In view of the fact that the Attorney General has 
furnished every practicing attorney with a complete swmmary of all 
general laws, only laws which the editor considers of immediate interest 


to the Bar are included in this list. 


As long as the supply lasts, copies 


of any of these laws in pamphlet form may be obtained by writing the 
Secretary of State and requesting same by Chapter number. Summaries 
of other laws were published in the June issue. 


Chapter 21759 — (House Bill No. 222) 
An Act Relating to the Adoption of Chil- 
dren and to the Rights, Duties and Obli- 
gations of the State Welfare Board and 
Licensed Child Placing Agencies with Re- 
spect Thereto; Prescribing the Procedure 
in Adoption Cases; Providing for the Is- 
suance and Service of Notices Therein or 
Consent Thereto; Requiring Copies of 
Adoption Decrees to be Recorded With 
the Registrar of Vital Statistics of the 
State Board of Health; And Repealing 
Existing Adoption Laws and All Other 
Laws in Conflict With This Act, Including 
Sections 72.01 to 72.06 Inclusive, Florida 
Statutes 1941. 

Chapter 21772— (Senate Bill No. 18) 
An Act for the Recovery by Garnishees 
of Costs and Expenses, Including Attor- 
ney’s Fees, In All Actions Wherein Writs 
of Garnishment Are Issued. 

Chapter 21782— (House Bili No. 84) 
An Act to Amend Section 901.15 Florida 
Statutes, 1941, Relating to When Arrest 
by Officer Without Warrant is Lawful, 
So as to Authorize Such Arrest for Vio- 
lation of a Municipal Ordinane2 Committe | 
in the Presence of the Officer. 

Chapter 21790 — (House Bill No. 136) 
An Act Prescribing a Limitation of time 
After the Record of a Deed or the Probate 
of a Will Within Which an Action May 
be Brought Concerning the Lands De- 
seribed in Such Deed or Will and Validat- 
ing Certain Conveyances and Devises. 

Chapter 21791— House Bill No. 107) 
An Act to Amend Section 48.14 Florida 
Statutes of 1941 by Requiring the Clerk 
to Enter a Decree Pro Confesso on the 
Day after the Return Day named in Pro- 
cess Served by publication, whether Such 
Return Day Be a Rule Day or Not, and 
Repealing All Laws and Parts of Laws 
in Conflict Herewith. 


Chapter 21820— (House Bill No. 79) 
An Act Providing for Declaratory Decrees, 
Judgments and Orders, Establishing the 
Practice and Procedure in Regard Thereto, 
Authorizing Additional, Alternative, Coer- 
cive, Subsequent or Supplemental Relief 
in Connection Therewith, and Investing 
the Cireuit Courts with Original Jurisdic- 
tion Thereof. 


Chapter 21880 — (Senate Bill No. 339) 
An Act to Exempt Certain Persons in the 
Military Service from Filing Application 
for Homestead Tax Exemption; Providing 
for Reductions where Tax is Erroneously 
Assessed in Such Cases; and Repealing all 
Laws in Conflict Herewith. 

Chapter 21881 — (Senate Bill No. 348) 
An Act to Provide under Certain Condi- 
tions Suit Money, Including a Reasonable 
Attorney’s Fee, to a Divorced Wife, or 
Husband in Proceedings Subsequent to the 
Rendition of a Final Decree of Divorce 
by the Courts of this State. 


Chapter 21887 — (House Bill No. 140) 
An Act Defining and Regulating and Pro- 
viding for the Formation, Operation and 
Dissolution of Limited Partnerships, De- 
scribing the Rights, Duties and Liabilities 
of General and Limited Partners Thereof, 
and Providing for the Service of Process 
in Actions with Regard Thereto; Requiring 
Such Limited Partnerships to Make An- 
nual Report to the Secretary of State; to 
Obtain Certificate of Authority, Annual 
Renewals Thereof; Fixing the Amount of 
Filing Fees Prerequisite to Obtaining a 
Certificate of Authority or Renewal There- 
of and Providing for the Disposition of 
Such Filing Fees. 

Chapter 21898 — (House Bill No. 481) 
An Act Amending Section 41.03 of Florida 
Statutes 1941, Relating to the Drawing of 
Jurors for Regular and Special Terms of 
the County Judge’s Court. 
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FRAUDULENT CONVEYANCES—RIGHT OF ASSIGNEE OF JUDGMENT 
TO SET ASIDE—AMOUNT OF PROOF NECESSARY TO SHOW ORAL TRUST— 
The Brotherhood of Lomotive Engineers, an unincorporated association, undertook during 
a real estate boom to purchase a large tract of land and to develop the town of Venice. 
To accomplish this objective, it brought about the formation of the B. L. E. Realty 
Corporation, which made purchases and ineurred obligations. When the boom col- 
lapsed, judgments were recovered against the corporation on these obligations, but in 
the meantime it had divested itself of its assets. Subsequently the holders of these 
judgments assigned them to the plaintiff but retained the beneficial interest in them. 
The plaintiff, contending that the Brotherhood of Locomotive Engineers had at all 
times been the real owner of the assets of the B. L. E. Realty Corporation and had 
manipulated numerous transfers of property into and out of corporations organized 
only to defraud the creditors of the B. L. E. Corporation, filed a ecreditor’s bill against 
the defendant receiver of that corporation and against certain others to set aside the 
allegedly fraudulent transfers of its realty. The defendant contended that the plaintiff 
was not in a position to complain, since she acquired the judgments subsequent to the 
alleged fraudulent transfers, and that she was not entitled to relief for the further 
reason that she was suing as trustee and had not proved the existence of the trust 
relationship by evidence that was clear and unequivocal. From a decree in favor of 
the plaintiffs, the defendant appealed. Held, that a transfer of the assets of a debtor 
are fraudulent if designed to prevent a creditor from collecting his debt even if it 
operates only to the prejudice of an assignee of the original creditor towards whom the 
debtor has no malice; and that while a strong showing is required to prove an oral 
trust, yet the application of the rule does not require so great an amount of proof 
where the trustee is not seeking a decree adverse to the cestui. Decree affirmed. 
Wimmers et al. v. Blackburn et al., 9 So. (2nd) 505 (Fla. 1942). 

This case is correct. Voluntary conveyances by a debtor who is financially 
embarrassed are prima facie fraudulent as to existing creditors,' and where a conveyance 
is made mala fide, and the fraud is participated in by both parties thereto, it cannot 
be upheld in derogation of the claims of creditors, existing or subsequent.2 However, 
the statute 13 Elizabeth, chapter 5, substantially reenacted in Florida,? delineates the 
limits of the common law doctrine on the above point. Despite the fact that this 
1. Neai v. Foster et el., 36 Fed. 29 (C. C. Ore. 1888) ; Weathersbee et ux. v. Dekle, 107 Fla. 517, 145 So. 

198 (1932); Folsom v. Farmers’ Bank of Vcro Beach, 102 Fla. 899, 186 So. 524 (1931); Ostend Realty 
Co. v. Biscayne Realty & Ins, Co., 99 Fla. 1221, 128 So. 643 (1930); cf. J. I. Kelly Co. v. Pollock & 


Bernheimer et al., 57 Fla. 459, 49 So. 934 (1909); see Driggs & Co.’s Bank v. Norwood et ux., 50 
Ark. 42, 6 S. W. 323, 324 (1887). 
2. Taylor v. Jones, 112 Fla. 234, 150 So. 254 (1933); Hummell et al. v. Harrington et al., 92 Fla. 87, 
109 So. 320 (1926); Walsh v. Byrnes et al., 39 Minn. 527, 40 N. W. 831 (1888}; Driggs & Co.’s Bank 
v. Norwood et ux., accord, Coconut Grove Exchange Bank v. Fleming Novelty Works, 107 Fla. 1, 
144 So. 387 (1932); cf, Fleming v. Otis Elevator Co., 107 Fla. 557, 145 So. 201 (1933). 
Fla. Comp. Gen. Laws Ann. (Skillman, 1927) 5771. 
Richard v. McNair et al., 121 Fla. 733, 164 So. 836 (1935) ; Sebring Co, et al. v. O’Rourke et al., 101 
Fla. 885, 134 So. 556 (1931); Kent v. Lyon, Guardian, 4 Fla. 474 (1852); accord, Michel v. American 
Fire & Casualty Co., 82 F. (2d) 583; see Bay View Estates Corp, et al. v. Southerland, 114 Fla. 635, 
651, 154 So. 894, 901 (1934). 
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statute provides that such fraudulent conveyances are void, it nevertheless has been 
held as a matter of construction that they are merely voidable.s Hence, affirmative 
action on the part of the creditor is essential in order to set aside such fraudulent 
conveyances. It has been held on numerous occasions that this right of the creditor 
passes to his assignee upon the assignment of either the original debt or of a judgment 
secured thereon.” Moreover, this remains true even though the assignment was made 
subsequent to the execution of the conveyance which is sought to be avoided. It is 
submitted that this position taken by the courts is sound and consistent with the rudi- 
mentary established principle of assignments. The Supreme Court also correctly held 
in the principal case that the usual strong quantum of proof is not necessary in proving 
an oral trust where the trustee is not seeking a decree adverse to the cestui. By the 
vast weight of authority the provision of the Statute of Frauds with reference to the 
proof of trusts does not require a writing except where the subject matter of the 
trust is an interest in land.s Consequently, the judgment involved in the principal case 
being personalty,'® its assignment in trust could be proved by oral testimony. While 
courts have often held that oral trusts of personalty must be proved by clear and 
convincing evidence," there seems no good reason why the proof need be stronger than 
is necessary in any other civil action.'2 It would seem sufficient if the trust be proved 


by the mere weight of evidence, which was done in this ease. The court correctly 
affirmed the decree. 


William Gay 


5. Richard v. McNair et al., 121 Fla. 733, 164 So. 836 (1935); Sebring Co. et al. v. O’Rourke et al., 101 

Fla. 885, 134 So. 556 (1931); Oklawaha River Farms Co. v. Young et al,, 73 Fla. 159, 74 So. 644 
(1917) ; ef. Brasie v. Minn. Brewing Co., 87 Minn. 456, 92 N. W. 340 (1902) ; 1 GLENN, FRAUDULENT 
CONVEYANCES AND PREFERENCES (rev. ed, 1940) § 111; BIGELOW, LAW OF FRAUDULENT 
CONVEYANCES (rev. ed. 1911) page 466. 


Florida Fruit Canncrs, Inc., et al. v. Walker, 9C F. (2d) 753; ef. Neal v. Foster et al., 36 Fed, 29 
(C. C. Ore. 1888). 


Allen v. Pierce, 163 Ala. 612, 50 So. 924 (1909); ef. State Street Furniture Co. v. Armour & Co., 345 

Ill. 160, 177 N. E. 702 (1931). 

Schafferman v. O’Brien, 28 Md. 565 (1868). 

Heiden v. Cremin, 66 F. (2d) 943, cert, “denied, 290 U. S. 687 (1933); ef. Salscheider v. Holmes et al., 

205 Minn. 459, 286 N. W. 347 (1939); 1 BOGERT, TRUSTS AND TRUSTEES (1935); § 65, 1 SCOTT, 

TRUSTS (1939) § 52. 

10. Kiessenbeck v. Kiessenbeck, 167 Ore. 25. 114 P. (2d) 147 (1941); Poppke v. Poppke et al., 57 S. D. 
262, 231 N. W. 933 (1930); Acme Harvesting Mach. Co. v. Hinkley et al., 23 S. D, 509, 122 N. W. 
482 (1909); see Wilson v. Brookshire, 126 Ini. 497, 25 N. E. 131, 184 (1890). 

11, Williams v. McAdow, 103 Fla. 644, 137 So. 891 (1931); Purvis v. Hardin, 343 Mo. 652, 122 S. W. (2d) 
936 (1938); ef. Nunner et al. v. Erickson et al., 151 Ore. 575, 51 P. (2d) 839 (1935). 

12. 1 BOGERT, TRUSTS AND TRUSTEES (1935) § 49 (suggested explanation); 1 SCOTT, TRUSTS 
(1939) § 52, 3 id. § 458. 


MARRIED WOMAN’S SEPARATE PROPERTY — SUBJECT TO CHARGE 
IN EQUITY UNDER FLORIDA CONSTITUTIONAL PROVISION — COVERTURE 
AS A DEFENSE — The p'aintiff, a Florida advertising corporation, entered into a 
written contract with the defendants, a married woman, and her husband, who joined 
in the contract, to furnish its trade methods and trade secrets for the purpose of enabling 
the married woman to establish a unique type of personal advertising business, similar 
to that of the plaintiff. As the primary consideration, the defendants agreed for a 
period of five years to pay to the plaintiff monthly installments equal to fifty per cent 
of the gross receipts. The obligation of the contract was assumed solely by the married 
woman; and the business including its earnings constituted her separate property. The 
contract expressly recited that the plaintiff was to have no specific lien on the property. 
The married woman purported to cancel the contract by letter and subsequently ceased 
to pay further monthly insta!lments, yet continued to conduct the established advertising 
business. Both defendants being insolvent, the plaintiff sought under Article Eleven, 
Section Two of the Florida Constitution to charge in equity the business of the defendant 
married woman to the extent of fifty per cent of the gross receipts on the theory that 
such amount represented the purchase price thereof. The married woman raised the 
defense of coverture. From a deree in favor of the defendants, the plaintiff appealed. 
Held, that under any of the three distinct theories enumerated in the Constitution, the 
separate business of the married woman may be charged in equity (1) “for the purchase 
money thereof,” or (2) “for the price of any property purchased by her,” or (3) “for 
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a thing due upon any agreement made by her in writing for the benefit of her separate 
property ;” and that the defense of coverture should not be allowed in this ease. Decree 
reversed with directions to reinstate the bill and try the cause again, Chief Justice 


Brown dissenting. Merchant’s Hostess Service of Florida, Inc., v. Cain et al., 9 So. (2) 
373 (Fla. 1942). 


The result reached by the Supreme Court is correct. However, the particular 
holdings and reasons given in support thereof merit discussion. At the outset it is 
respectfully submitted that the present case falls exclusively within that class which 
proceeds upon the second enumerated theory of charging in equity a married woman’s 
separate property “for the price of any property purchased by her.” It has been held 
by the Florida Supreme Court that the authority given by the Constitution to charge 
in equity a married woman’s separate property “for the purchase money thereof” is 
intended to apply only in the cases where the particular property purchased by the 
married woman remains hers in kind or where it may be clearly identified as the par- 
ticular property purchased and followed in specie. In such cases the charge is limited 
solely to the particular property purechased.' On the other hand, it has been held that 
the authority given to charge her separate property “for the price of any property 
purchased by her” is intended to apply only where the particular property purchased 
has been lost, consumed, disposed of, or so commingled with her other separate property, 
that the property purchased has lost its identity or is otherwise not available to be 
charged in equity for its price. In such cases any of her other separate property may 
be charged.2_ It is submitted that in the present case the particular idea or trade secret 
purchased has been so disposed of or has so otherwise lost its identity as a result of 
the establishment of the business that it no longer can be deemed to remain with the 
married woman in kind or to be capable of being followed in specie. Furthermore, it 
will be noted that the particular property purchased is otherwise not available to be 
charged in equity due to the fact that the married woman by her repudiation of her 
written contract destroyed whatever property rights she may have had to the exclusive 
use of the trade secrets purchased. Therefore on principle, it would seem to follow 
that the present case would not properly fall within the class which proceeds to charge 
“for the purchase money thereof” but rather would come within that class in which a 
charge is impressed upon a married woman’s separate property “for the price of any 
property purchased by her.” Next, the holding that the obligation in the princip!e case 
was equivalent to and may be construed as a “thing due upon any agreement made by 
her in writing for the benefit of her separate property,” should be analyzed. In the 
principle case when the agreement was made, the married woman did not have the 
separate business or property here in litigation. Logically, it would seem that before 
a married woman could possibly make any agreement for the benefit of her separate 
property, she must first own the separate property. The Florida decisions seem to 
indicate that the Constitution contemplated an agreement for the benefit of existing 
separate property and not an agreement for the initial acquisition of separate property.? 
It is the settled doctrine of this state in situations where the obligation of a case more 
properly falls within one of the specified classes enumerated in the Constitution, to 
invoke exclusively only the remedy that is appropriate to that single class. The result 
reached that coverture was not a defense in the present case is sound. However, the 
reasoning and dicta stated in support thereof tend somewhat to cast a cloud upon the 
1. Citizens’ Bank & Trust Co. v. Smith et al., 97 Fla. 601, 121 So. 900, 97 Fla. 609, 123 So. 694 (1929); 


KOOMAN, FLORIDA CHANCERY PLEADING AND PRACTICE, ( 1931) 390; accord, Sumner, et al. 


v. Osborne et al., 101 Fla. 742, 135 So. 513 (1931); see Mr. Justice Brown, concurring specially in 

Blood et al. v. Huey, 97 Fla. 551, 578, 121 So. 896, 897 (1929); Barritt v. Swan et al., 104 Fla. 324, 

328, 141 So. 747, 748 (1932); ef. Barrett v. Howard et al., 97 Fla. 582, 121 So. 898 (1929) 

See cases cited supra note 1; see Frozen et al, v. Capo, 88 Fla. 236, 238, 102 So. 158, 159 (1924); 

Nadler et al. v. Weber Brothcrs Shoe Co., 70 Fla. 218, 224, 70 So. 20, 22 hogy 4 Halle et al. v. 

Einstein, 34 Fla. 589, 603, 16 So. 554, 558 (1894); Halle et al. v. Meinhard Bros, & Co., 34 Fla. 607, 

610, 16 So. 559, 560 (1894). 

8. Davis et al. v. Battle et al., 132 Fla. 240, 182 So. 243 (1938); Caravasios et al. v. Vanderpool & Co., 
Inc., 183 Fla. 112, 182 So. 603 (1938) ; Durrance et al. v. Mallett-Brown Co., 124 Fla, 468, 168 So. 829 


(1936) ; Oates v. The Prudential Insurance Company of America, 107 Fla. 224, 144 So. 418 (1982); 
Blodgett v. Steinmetz et al., 98 Fla. 288, 123 So, 761 (1929); note (1938) 117 ae R. 752. 
4. See notes 2 and 3 supra. 
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existing clear and well settled expression of the law on this point. On numerous other 
oceasions it has been held by the Florida Supreme Court that the legal effect of Article 
Eleven, Section Two of the Florida Constitution is to remove from married women, 
under carefully limited restrictions, the common law disability of coverture in the cases 
therein specifically enumerated, and to enable her in such eases to assume obligations 
that can be charged in courts of equity upon, and enforced out of her separate property.* 
And this has become such a rule of property in this state as to be binding even on the 
federal courts.¢ Therefore, it is submitted that the real reason for denying the defense 
of coverture in the principle case is not merely because the common law disabilities are 
outmoded as stated by the Court, but rather because such a defense is never allowed 
once it is determined that the case falls within the class of cases enumerated in the 
Constitution. 


Irving Cypen 


5. Micou et al. v. McDonald, 55 Fla. 776, 46 So. 291 (1908); Craven v. Hartley, 102 Fla. 282, 185 So, 899 
(1931) ; Nadel et al. v. Weber Brothers Shoe Co., 70 Fla. 218, 70 So. 20 (1915); Guthrie, A Problem 
in Married Woman’s Contracts (1933) 7 FLA, L. J. 170; see Clark et al. v. Andrew et al., 11 F. (2d) 
958, 959 (C. C. A. 5th, 1926) ; Matthews et al. v. McCain, 125 Fla. 840, 847, 170 So. 323, 325 (1986) ; 
Pierson v. Reinhardt et al., 101 Fla. 1892, 1396, 138 So. 5538, 554 (1931); Graham v. Tucker et al.,, 
56 Fla. 307, 311, 47 So. 563, 565 (1908). 

6. Clark et al. v. Andrew et al., 11 F. (2d) 958 (C. C. A. 5th, 1926); see Stengel et al. v. United States 
Fidelity & Guaranty Co., 96 F. (2d) 770, 771 (C. C. A. 5th, 1938). 


MARRIAGE AND DIVORCE— COLLATERAL ATTACK ON DIVORCE DE- 
CREE— ANNULMENT AFTER DEATH OF MENTAL INCOMPETENT OF 
MARRIAGE INDUCED BY FRAUD — It was alleged that the defendant, forty-six 
years old, with an allegedly long criminal record, by clever designs and machinations 
gained a peculiar hold on the mind of a wealthy sixty-five year old widow who was 
physically decrepit and mentally incompetent as the result of a brain concussion suffered 
in an automobile accident; that he prevailed upon her to marry him, and that a ceremonial 
marriage between them was performed but never consummated; that he forbade her 
announcing the marriage, and himself posed as a single man, dealing meanwhile as a 
single man in real estate transactions involving her property; that fifty-four days after 
the ceremonial marriage she was drowned and he emerged unscathed when the car 
which he was driving entered a canal; and that he forthwith assumed control of all 
her property. This suit was brought by her heirs at law to annul the marriage in order 
to exclude him from participation in her estate. Two contentions were set up as grounds 
for the annulment: first, a prior living wife of the defendant from whom he was never 
validly divorced, and second, the mental incompetency of the deceased woman, plus the 
fraud practiced by the defendant in procuring the marriage. The trial court found 
for the heirs at law on both grounds and annulled the marriage, and the defendant 
appealed. Held, that although the validity of the divorce between the defendant and 
a living woman, allegedly his wife, could not be questioned in an action to which she 
was not a party, the marriage in the instant case was properly annulled, even though 
the wife was dead, because of her mental incompetency combined with the fraud of the 
defendant. Judgment affirmed. Savage v. Olson et al., 9 So. (2d) 363 (Fla. 1942). 


There is no doubt but that the result reached is correct. The court based its refusal 


to consider the validity of the divorce decree from the prior wife on the absence of | 


said wife as a necessary party. If the divorce decree was defective merely as to form, 
the holding is supported by at least equal, if not greater, authority on the ground that 
such a decree is only voidable and thus not subject to a collateral attack as was here 
attempted. A decree or judgment which is void is subject to either direct or collateral 
attack at any time and in any case where its consideration becomes material. A decree 
or judgment based on a record which is invalid or defective on its face is such a void 
decree.2 But, if the error or defect is merely formal or procedural, and the record is 
1. Rich v. Mentz Township, 134 U, S. 632 (1890) ; Crossman -v. Vivienda Water Co., 150 Cal. 575, 89 Pac. 
$35 (1907); accord, Lucy v. Deas et al., 59 Fla. 552, 52 So. 515 (1910). 


2. Kavanagh v. Hamilton, 58 Colo. 157, 125 Pac. 512, Ann. Cas, 1914B 76; Morrill v. Morrill, 20 Ore. 96, 
25 Pac. 862 (1890), 11 L. R. A. 155 (1891). 
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not defective on its face the decree based on such a record is merely voidable and subject 
only to direct attack.2 The position of the Court that the marriage of an incompetent 
procured by fraud can be annulled after the death of one of the parties, is supported 
by the great weight of authority. Several states have enacted statutes changing the 
common law rule as to marriages contracted by mental incompetents. While at very 
early common law an idiot or a lunatie could contract a valid marriage,‘ today, the 
universal holding, in the absence of controlling statute, is that marriages where either 
party at the time of the ceremony lacked mental capacity to consent, are void ab initio.s 
While it is true that a marriage is void where one of the parties was mentally incompetent 
to consent, it is nevertheless true also that no greater, and perhaps even less, mental 
capacity is required than in ordinary contracts. Thus mere weakness of mind’ or 
great eccentricity® will not be sufficient to warrant an annulment. But where great 
mental weakness is circumvented by fraud, these two elements in combination will 
render the marriage void where neither alone would be sufficient.» In the several 
states which have enacted statutes on the subject the general result is that marriages 
by mental incompetents are voidable merely, or, as in certain jurisdictions, such incom- 
petency is made a ground for divorce." In either of these cases, the marriage is 
thereby rendered subject to direct attack only, and may not be contested by third 
parties, or after the death of either spouse,’ depending on the wording of the statute 
under consideration. But the general rule under the common law is that such a marriage 
is void ab initio and may be attacked at any time and by any one whose interests are 
involved. And this is true even after the death of one or both of the parties to the 
marriage.'? The instant case is a correct application of the common law rule. 


Robert J. Bishop 


8. Crouch v. Miller, 169 Cal, 341, 146 Pac. 880 (1915); Sache v. Gillette, 101 Minn. 169, 112 N. W. 386 
(1907), 11 L. R. A. (N. S.) 803 (1908). 
In re Estate of Mary J. Gregorson, 16 Cal. 21, 116 Pac. 60 (1911); Park v, Barron, 20 Ga. 702 (1856) ; 
Waymire v. Jetmore, 22 Ohio St. 271 (1872) ; Ash’s Case, 2 Freem. 259, 22 Eng. Rep. R. 1196 (Ch. 1702). 
5. Hagenson v. Hagenson, 258 Ill. 197, 101 N. E. 606 (1913) ; Nonnemacher v. Nonnemacher, 159 Pa. 634, 
28 Atl. 489 (1894); note L. R. A. 1916C 700. 
6. Ward v. Dulaney, 23 Miss. 410 (1852). 
Rawdon v. Rawdon, 28 Ala. 565 (1856); Lewis v, Lewis, 44 Minn. 124, 9 L. R. A. 305 (1890); Ward 
v. Dulaney, 23 Miss. 410 (1852). 
8. See cases cited supra note 7. 
9. Keuhnstead v. Turnwall, 103 Fla. 1180, 188 So. 775 (1982); Note 40 L. R. A. 740 (1897); 1 BISHOP, 
MARRIAGE, DIVORCE AND SEPARATION (1891) 263 et seq. (§ 212, 213). 


. California, Georgia, Kentucky, Louisiana, Maryland, Massachusetts, Missouri, New York, Pennsylvania, 
Vermont. 


11. Georgia Civ. Code 1910, § oye 
12. California Civ. Code, § 59, 60, 
13. Orchardson v. Cofield, 171 E. 197 (1898). 
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ience in the settlement: of estates and the 


administration of trusts. We do so with the 
understanding that our suggestions will have 
the approval of the customer’s attorney. 
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The Men Behind 
YOUR LAW BOOKS 


LMOST TO A MAN, the younger members of 
our editorial staff have answered the call 
of duty and are serving wherever men struggle 
in the defense of the Stars and Stripes. They 
are among the men behind the guns, who are 
dislodging the enemy from his festering foxholes. 


THEY have, however, left behind a corps of vet- 
eran editors, who are fully cognizant of their 
added responsibilities to the overworked lawyer 
of today who, with fewer assistants, must do more 
trial work, carry heavier office responsibilities 
and resort to his library more frequently than 
before. 


CONSEQUENTLY, these veteran editors are redoub- 
ling their efforts to produce a research tool that 
will lighten the lawyer’s labors. 


THEY are the men behind your law books— 
the men who shape and fashion 
Corpus Juris Secundum. 
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Every Up-to-Date Blorida Law 
Library Should Contain 


ADKINS, Florida Criminal Procedure Act, 
Annotated with current Supp. 


ARNOW, Florida Practice Rules, Anno., 
with current Supps. __ 


CARSON, Florida Common Law Pleading and 
Practice, Revised Edition 


FLORIDA Chancery Act Annotated, 
McCarthy, 2nd Ed. 


FLORIDA Reports Vols. 1 to 22, 
reprinted in Five Books _. 


FLORIDA Statutes Annotated, to be complete 
in thirty volumes, prepublication price (6 
vols. now ready) 


KOOMAN, Florida Chancery Pleading and 
Practice with current Supp. 


REDFEARN, Wills and Administration of 
Estates in Fla. with current Supp. 
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